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PREFACE 

rriBDB following pages fonn a running oommentaiy on the 
-^ Institutes of Gaius and those of Justinian, designed 
especially for students who have read their Institutes but little 
more. The aim of the writer has been throughout to discuss 
institutions rather than to state rules, to suggest and stimu- 
late rather than to inform. Considerations of space have 
made selection necessary, and a few topics which give students 
special di£Bculty (e.g. Bonorum Possesgio) have been allowed to 
occupy a disproportionate amount of space. But an attempt 
has been made to bring home to the student a fiust which, at 
least in his earliest stages, he is apt to forget, the £Bhct iJiat the 
Roman Law is not merely a set of rules on paper, a literary 
product, but a group of institutions under which the Romans 
actually lived. The hope may be permitted that the student 
will learn more than the book tells him, and more than was 
present to the mind of the writer. Our knowledge of the 
Roman Law is but the knowledge of a track in the wilderness. 
Around every rule that the student sees there lie innumerable 
questions. Most of these are, in our state of knowledge, un- 
answerable, but the student who has learnt even to formulate 
some of them has made a great step towards the understanding 
of what he has read. 

The true spirit of an ancient institution is hard to capture. 
In studying the Roman Law it is diflScult to rid our minds of 
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experiences and preconceptions acquired in the coarse of many 
centuries. It is not rendered less difficult by the &ct that the 
great line of Gferman scholani to whom we owe most of our 
knowledge have of necessity been concerned till recently not 
only, indeed not mainly, with the exposition of Roman Law, 
but with the development of it. It is not without change that 
a rule laid down by Julian is made to serve modem needs. 
We look at the Roman Law through a medium of which we 
know that it distorts, while for the estimation of the nature 
and degree of distortion we have but a very imperfect ap- 
paratus. These pages attempt to look at legal principle, so tax 
as possible, in the Roman way. 

The indebtedness of the book to many writers will be 
obvious, but in a book which does not aim at stating new 
doctrine it has not seemed needful to attempt to trace the 
paternity of each idea mentioned : references to modem litera- 
ture are given not so much to confirm statements in the text 
as to direct the reader to sources of fuller information. Ac- 
cordingly the books cited are in the main those to be found in 
the libraries of most English law schools. Few references are 
given to the Institutes: the student ought to be able to find 
these for himsel£ References to the Digest are more frequent. 
Few things are more useful to a student than the tracing of 
doctrines to their source : the citations are therefore so limited 
in number that reference to the original texts should be no 
intolerable burden. 

I am much indebted to Dr Henry Bond of Trinity Hall, 
who has been so kind as to read all the sheets, every one 
of which is the better for his valuable suggestions. 

W. W. B. 

CAHBRmox, Auguit 1912. 
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wiiu iivou jMJiuau i«n Moiuit? uusuiuiuab rvAoruiis. xiiey uo 

not seem to have set much store by Gaius. All that any of 
them has of his Institutes is an amazingly bad abridgement. 
They appear to rely mainly on later writers, especially on Paul, 
chiefly, no doubt, precisely because they are later, but also 
because they are easier and more practicaL For Oaius is not 
really easy, and he is given to historical and discursive treat- 
ment of his subject. In the efforts at the reconstruction of 
the classical Roman law, from the fifteenth to the end of the 
eighteenth centuiy, Qaius was little used, since his original 
text had disappeared. Then, about a centuiy ago, there came 
the dramatic discovery of his text in a palimpsest manuscript, 
hidden under theological writings. The effect was that the 
history of the Roman Private Law had to be rewritten. Some 

B. 1 
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of it still remains to be rewritten, for there can be little doubt 
that many opinions are still current which were formed before 
we possessed the text of Qaius, and still retain a certain follow- 
ing, by reason of a secular tradition in their fEtvour, though they 
neyer would have seen the light if the great humanist lawyers 
had possessed the text of Gaiu& 

The other surviving texts of the classical age, though to- 
gether they make up a considerable volume, are much less 
enlightening than Oaius. Paul's Senieniiae are bom a some- 
what corrupt and abridged text in the Breviarium Alariciofivm, 
and Ulpian's Regtdae we have also only in abridged form, the 
omitted parts being those which were obsolete, as to which 
Oaius is so valuable. Next to Oaius in importance stands 
Justinian's Digest, in which work nearly forty of the great 
jurists speak, at length, in their own names. Much caution, 
however, is neoessaiy in using this source of information. 
Tribonian and his colleagues have amended the texts, as they 
were instructed to do, so as to eliminate differences of opinion 
and also doubts, and so as to make the texts express the law of 
the sixth centuiy and not that of the much earlier centuries in 
one or other of which they were written. It is not easy to tell 
in any given case whether it is Tribonian or the old jurist who 
is speaking. Much learning and acumen have been bestowed 
on the interesting subject of these ''Interpolations" as they 
are called. Much remains to be done, and as the signs of 
interpolation are often obscure and uncertain, some of what 
has been done is of questionable soundnes& Haidly less 
interesting than the enquiry into the cases in which Tribonian 
has altered the texts so as to make them express the later law 
is the converse ^iquiiy into the cases in which he has allowed 
texts to stand which express rules which are no longer law. 
Such oases are not uncommon, and some of the omissions or 
oversights, whether due to hasty work or to some other cause, 
at any rate emphasise the necessity of treating the whole 
Corpus lurxB as one work. Thus we are told in the Institutes 
of a great change in the law of theft from a Cbfnmoc2atariti«, 
and we can see in the Code the enactment of 580 by which the 
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change was mailed Tet, in the Digest, of a.d. 683, the old law 
is stated' and no reference is made to any change. These 
cases of imperfect correction have been very helpfal in the 
discoveiy of interpolations : perhaps the most striking instance 
of this is the fact that recent researches into the history of 
pledge in Rome have had as their starting-point a text of 
Pomponius in which Tribonian, by carelessly allowing sam to 
stand where grammar requires id, has betrayed the fiict that 
Uie text has been altered and was originally written of Fidwyia 
and not of PignusK But in dealing with both these cases, that 
of interpolation and of insufficient correction, there remains 
a further uncertainty: it is possible that the words may be 
neither from Tribonian nor from the jurist : they may represent 
only a debased fifth centuiy tradition. Books handed down in 
manuscript may alter a good deal in three or four centuries. 
From all this it will be evident that the Digest must be used 
with caution as evidence of the classical law. 

It is sometimes said that the Institutes of Justinian are 
merely those of Gaius brought up to date. This statement 
has some truth in it : the order and method of Justinian's book 
are those of Qaius, as the compilers understand him. But their 
grasp of the method of Gains is not perfect, and they occasion- 
ally introduce topics in such a way and in such a context as 
greatly to obscure the plan of the book. Of the actual matter 
of the Institutes, however, a great part is not taken fit>m those 
of Gaius. Justinian's prefihoe tells us that besides the Institutes 
of Gaius, the Rea Ootidianae of the same author and other insti- 
tutional works were used. But there are also passages taken 
fttMu less elementaiy works, from the practitioners' treatises 
which are the chief source of the Digest. A question of some 
Ettle importanoe ia this: did the lawyers who drew up the 
Institutes copy from the original works, or did they use the 
I, which must have been substantially complete when 



1 C. 6. S. 32. s e.g., D. 47. 9. 14. 16. 

* D. 13. 7. 8. 8. Bee aleo A. t. 84. For this and similar cases see Oraden- 
wits, InterpolatioDen, 87 sq. 
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4 Arrangement of 

they were preparing the Institutes? If they went to the 
original books then, though no doubt they maltreated the 
texts, still the Institutes would be an authority independent 
of the Digest, as to the content of some of the lost classical 
books. The most probable view seems to be that, for insti- 
tutional books, the compilers used the original works themselves. 
We can see that they did so for the Institutes of Gains, and we 
know, bom Justinian's prefiu^, that they were told to do so for 
the others. As to the less elementary books they seem to have 
gone to the Digest, though there are one or two books which 
they are said, on rather doubtful evidence, to have copied 
directly. 

2. The arrangement of the Institutes is expressed in the 
fiEunous text : Omne ivs quo uUmur vel ad personas pertinet vd 
adresvelad actiones. What is the origin of this classification ? 
It is stated in the above words in the Institutes of Gains, from 
which it is copied into the Institutes of Justinian, and it occurs 
again in the Digest^ where it is expressly referred to the 
Institutes of Gaiua This state of the texts has naturally led 
to the view that the proposition and the classification which it 
expresses are both due to Ghdua Natural, however, as this 
inference looks, it is far from inevitable, and there are some 
circumstances which tend to discredit it. The "Institutes of 
Gains" is the only elementary treatise of the classical age 
which has come down to us in a form which clearly shews the 
plan on which it was designed, and the &ct that Justinian 
cites the text fix>m Gains does not prove, in view of the respect 
in which Gains was held by Justinian, that he was the first 
inventor of the arrangement. There are other elementary 
books of which we have a considerable part, and there are yet 
others of which the general order can be made out from the 
passages preserved m the Digest, owing to the hct that in that 
book each fragment is referred to the section or liber in which 
it occurred in the work from which it is taken. Lenel, in his 

» D. 1. 6. 1. 
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Palingenesia, has set before us all these surviving passages, in 
order, according to their rubric, so that we can see at once what 
was dealt with in each liber of each work, though of the order 
within the l^)er we cannot be sure. When we find the same 
order of treatment recurring in treatise after treatise, it is 
reasonable to infer that a common classification underlies it, 
and if the order is that of the Institutes of Qaius it is at least 
highly probable that the system of classification is the same. 
We know of five other books called Institutiones, Callistratus 
adopts the same order. So do Marcian and Ulpian, but they 
do not seem to go beyond succession on intestacy. Florentinus 
puts manumission and inheritance after obligations, and does 
not deal with actions, but in other respects the order is similar. 
Of Paul's Institutes so little is left that the order cannot be 
told. Of works called Begutaej four have the same order, two 
have not, and three are uncertain. The so-called Fragmentum 
Dositheanutn is evidently the beginning of some writer's Regulae, 
and it discusses slavery. The Res Cotidianas of Gains are in 
the same order except that hereditcLS is placed after obligaiio. 
Thus the majority of the elementary writers known to us adopt 
this order and presumably this plan. Most of them lived with 
or after Gains and may possibly have copied him. The case 
of Neratius is however interesting. Of his RegtUas very little 
is left, too little to enable us to say with any confidence what 
was his order. But the remains such as they are do in &ct 
strongly suggest that the order is that of Gaius. Neratius 
must have died at the latest when Gaius was a child, so that 
if there was any copying it must h^ve been the other way. 
On the whole the most acceptable view, in a very uncertain 
matter, is that Gaius did no more than adopt a traditional 
orders He may indeed have popularised it, though even this 
is hardly probable, since it is used by some of his contemporaries 
who, so fisur as is known, never refer to him. He seems to have 
been of little importance in his own time. There is no certain 
reference to him till at least two hundred years after his 

> See (Hrard, Textes (3) 201 $qq. 
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death, though there is an increasing aoceptanoe of the opinion 
that his writings were known to and utilised by Ulpian and 
Paul. 

S. We are told by Sir Henry Maine ^ that there is no 
reason to suppose that the Romans set much store by this 
classification : it is confined to institutional books, and has not 
much legal importance. It is true that it is so confined, so &r 
as is known, though titles v, vi and vii of Book I of the Digest, 
and the rubric de oUigationSms et acUonibua in the Digest and 
Code, seem to be suggested by it. But this is a circumstance 
which rather adds to than detracts fix>m its importance fit>m 
every point of view except that of the pure practitioner. 
Scientific arrangements of the law usually make their first 
appearance in books of this sort, and the criticism is a reflection 
rather on Tribonian than on QaiuSi If we seek an orderly 
arrangement of the English law, we do not go to the Statute 
Book or to the Law Reports, or even to the treatises designed 
for practitioners : we go to books written primarily for instruc- 
tion. The modem Codes which have adopted a scientific order 
have derived it fix>m books written in the main by teachers 
of the law. It may also be worthy of note that the real question 
for us is not of the value of this order to the Romans, but of its 
value to ua Nothing is more helpful to the understanding of 
a system of law than expositions of it arranged fi:om difierent 
points of view. This is precisely what we have in the Institutes 
as contrasted with the Digest and the Code. 

4. The question remains: what do the terms of this 
classification mean ? They are so general as to be ambiguous, 
and examination of the various topics discussed under the 
different heads has left room for wide difference of opinion 
as to the real nature of the distinctions intended. The difficulty 
of the question is increased by the obvious consideration that 
the loose logic usual with the Roman lawyers in matter of 

^ Early Law and CuBtom, p. 867. 
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claaeificatioii makes it not unlikely that, whatever the scheme 
was, some part of the resulting disposition of matters will be 
inconsistent with it. Of the various interpretations which this 
threefold scheme has received, there are two of which each has 
been so widely accepted that it is desirable to state them with 
some fulness, and to give some of the reasons which have been 
urged in &vour of them. 

According to one, and certainly the most obvious view, it is 
the object of the arrangement to divide the law into three 
branches, the Law of Persons, the Law of iZes, and the Law 
of Action& This way of looking at the matter is strongly 
supported by the occurrence of such expressions as lua quod 
ad jmrsanoB periinet, and gives a neat result, acceptable to 
modem readers. But acceptance of this explanation still leaves 
open the question : what is intended to come under each head ? 
There is not much difficulty about the law of actions : in the 
main it is the law of procedure— the law descriptive of the 
steps to be taken in enforcing rights. But the rdation of the 
Iti8 quod ad res perHnet and the lua quod ad personaa porHnet 
is a more difficult matter. There are all sorts of opinion as 
to what is really intended to be discussed in the law of persons. 
According to some, but they are nowadays few, it is the law 
of the rights and duties of persons in exceptional positions. 
Of this view it is enough for the moment to say that in point 
of fiM^t the rights and duties of such persons are not discussed 
in that book, though they find their place in the notes and 
commentary of modem editora According to others, it is the 
Family law, but this is open to the same objection. Other 
explanations starting from the same main hypothesis are to 
be found discussed by Dr MoyleS but they all hH to take 
account of what seems the most striking characteristic of the 
Book I of Qaius, ie., that it contains scarcely a word about rights 
and duties, except as concerning changes of statua 

According to another view, Qaius does not contemplate 
a division of the law into three branches. His proposition is 

1 MoylA, Inst, of Jiuiiniftii, Introd. to Bk L 
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held to mean that every rale of law has three aspects : it may 
be regarded fix>m the point of view of the persons it affects, 
or fix>m that of the rights and duties it creates, or from that 
of the remedies^ This is in fact the view of the text taken 
by the sixth century commentator, Theophilus, who understands 
it to mean that every rule of law has three objects. It has 
been objected to this view that it is too abstract, but it is not 
too abstract for Theophilus, and it may be that some miscon- 
ception underUes this criticism. The matter is too oontioveraial 
to be entered on here, but it may be said that the conception 
of a right as it is used in modem law, so fiaimiliar to us as to 
seem obvious, represents a feat of abstraction which the Romans 
never thoroughly mastered, and as the usually accepted explana- 
tion really makes distinctions of right and duty the basis of the 
classification, it would have seemed to the Romans more abstract 
than that now under discussion. 

It is particularly in connexion with persons that this view 
is enlightening. The matter will be more fully considered 
under that head : here it is enough to say that the topics which 
one would expect to find in the law of persons are scattered all 
over the Institutes, while Book I is concerned with a description 
only of the principal among those different classes of persons 
whose distinctive characteristics are legally important It has 
been said, further, that if Gains had intended to divide the law 
into three distinct masses, he would have said, not vel but aut. 
It appears however to be the better opinion that the practice 
of Latin writers in the second century is not such as to justify 
us in attaching any considerable weight to this consideration. 
It may be remark^ finally that Justinian follows up our text 
with the remark that all the law is made for persons, and we 
must therefore know what these are. Qaius has somewhat 
similar words. This kind of language suggests that they are 
setting out to discuss not the law of persons, but persons. And 
though the expressions iua personarum and vus rerum do occur, 
the word ius is never used in the passages which serve to make 

> Girard, Manuel (4) 7. 
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the transition fix>m one topic to another. The expressions used 
are videamtis de rebus, guperest ut de custiontbus loquamur, not 
de twre rerum or de iure adionuim. 

6. Both QaiuB and Justinian begin their books with some 
obseryations on the origin of the rules of which the law is made 
up. It is not within the present purpose to enter into detail 
as to the speculative questions connected with the ideas of lus 
Oentium, lus Naturale and lus Civile, but it may be worth 
while to compare the accounts of the two writers. For Qaius, 
the law is made up of two elements: one, the lus Civile, 
conceived of as peculiar to Bome ; the other, the lus Oentium, 
conceived of as common to all nations. This universality Qaius 
contemplates as due to the &ct that these rules are implanted 
in us by nature, and he speaks of them as established by wxtu- 
rcUis ratio. He does not here use the expression ius naturale. 
Justinian adopts this language of Gains, prefixing however 
some phrases in which, on the authority of Ulpian, he declares 
the law to be of threefold origin, based, that is to say, on 
natural rules, on those of the ius gentium, and on those of the 
ius civile. He follows this with a short discussion of the ius 
naturale, in which, on the same authority, he describes this 
ius naturale as consisting in the animal instincts, adding that 
the lower animals must be considered as acquainted with this 
law. Ulpian^ indeed goes on to give, as the essential difference 
between itu gentium and ius naturale, the fitct that the former 
is peculiar to man while the latter is not. This kind of ius 
naturale, based on a confusion between animal instincts and 
moral intuitions, is peculiar to Ulpian : it is quite distinct from 
the naturaiis ratio of Gains, and is of no value for legal or 
other purposes. In any case the conception of ius naturale 
seems of little immediate use, for it has been shewn that there 
is no single specific rule of Roman law known to us which can 
be assigned to the ius naturale as opposed to the ius gentium. 
It is at the most an ideal to which it is desirable that the law 

1 D. 1. 1. 1. 8, 4. 
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should oonform : it is never made by the Bomans themselveB 
a test of the validity of any rule. 

In these texts the expression tus dtnle is used to mean the 
specially Roman part of the law, in whatever way created. 
But this meaning is relatively late to develope. In earlier law 
it is used in a narrower sense. It means the rules of law 
evolved by the jurists, in what Pomponius calls the disputaiio 
fori, as opposed to that which is the result of express enact- 
ment This law, a pmdentibus oomposiiwniy he describes as 
having no special name, but adds, comtnuni nomine appdlatur 
iu8 civile\ language which shews acquaintance with both mean* 
ings. Modem writers are divided in opinion as to the date 
at which the wider and more fiimiliar meaning appears. An 
extreme view places it as late as the latter part of the second 
century after Christ, while, on the other hand, Qirard finds it 
in a text of Cicero*. 

6. Upon the more practical question of the different forms 
which legislation may take, Justinian follows Gains, except that 
while Qaius confines himself to ius gcnjphim, Justinian divides 
the law into two branches, the ita gcnptum and the iua non 
scriptum, describing the latter as custom which has acquired 
by long usage the same validity as enacted law. Though the 
validity of this customary law is repeatedly insisted on by 
Justinian, it is difficult to see much importance in it for his 
day, so far as the general law of the Empire is oonoemed. 
Perhaps the main application of the idea is in connexion 
with those local variations of law and usage, of which modem 
research is giving us an increasing knowledge, and thereby 
considerably modifying the notion, hitherto widely prevalent, 
that Boman domination tended to mean iron uniformity. 

The order in which Qaius states the sources of the %u$ 
scriptum may conceivably be based only on relative importance, 
but it seems more probable that it is historical. The writer, 
having in mind the consolidation of the Edict under Hadrian, 

1 D. 1. 2. 2. 5. a Manuel (4) 42. 
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places the Edicta Magistratuum after Prindpum Placita, which 
were by this time abeady recognised as sources of law. The 
case of Responsa Prudentium calls for a brief examination. 
For Qaius, writing after the legislation of Hadrian, to which 
he specifically refievs, they form a part of the ius 9cr%ptumy and 
the somewhat loose expressions, sententiae et opiniones are not 
enough to justify us in attributing the whole passage, as is 
sometimes done, to some later hand. For Pomponius, writing 
before this legislation, but after that of Augustus, which he sets 
forth in his Enchiridion, they are a part of the iua nam §cfiptum\ 
Indeed it is plain that at least in his view, Augustus had not 
materially altered the legal character of Besponaa. He says 
nothing of any binding force. For him they are still the 
ilia civile quod sine scripto in sola prudentium interprekUione 
coTisisHt They are not, for him, essentially distinct fix>m 
custom. This &ct, coupled with the form of his citation of the 
enactment' (maior auctoritaa hardly suggests so great a power) 
and the omission by Qaius of any reference to Augustus in this 
connexion, suggests that Augustus did no more than confer a 
certain honorific distinction on one or two chosen lawyers, their 
reaponsa remaining without binding force until the legislation 
of Hadrian* And it is not easy to see by what authority 
Augustus could have done what he is sometimes supposed to 
have done. He could not himself have lawfully compelled a 
certain judgment: how should his nominees have had the 
power? 

Justinian's language in speaking of the responsa differs 
from that of Gains, though not so much as might have been 
expected. There had been legislation as early as Constantine, 
perhaps earlier, culminating in the well-known Law of Citations' 
(a convenient but quite unauthorised name), in which authority 
was given by Theodosius the Great, not merely to Responaa^ 
but generally to the writings of various lawyers. Of this 
legislation his language does not expressly take account. His 
reason may be that it is all rendered obsolete by the enactment 

1 D. 1. 2. 2. 5. ' D. 1. 2. 2. 49. • C. Th. 1. 4. 8. 
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of the Digest. It is possible however that the words in Qaius 
are not in their original form, but that the allusion to sententiae 
and opinionea is the work of some later hand, in view of thia 
legislation. It must be noted that the whole classification has- 
little but historical interest in Justinian's age and book. Except 
the Emperor's enactments, not one of these sources of law still 
exists. For leges, pUbiscita, senatueoonstdta, edicta magishubuum^ 
and responaa, the Digest is now the sole authority, and as alL 
these sources, and particularly the last, have undergone much 
editing at the hands of Justinian's compilers, we are carefully 
warned by Justinian that the form which appears in the Digest 
is to be regarded as the authentic text, and that no attention 
is to be paid to any other versions which may happen to have 
survived. 



CHAPTER II 



THE LAW OF PERSONS 



7. The subject of Book I of the Institutes of Gaius is not 
the Law of Persons in any reasonable sense of that expression. 
The text tells us little or nothing about the differences of Bight, 
Duty and Capacity, which result from differences of Status. 
If we desire to learn the effect of an acquisition of property, or 
of a contract or of a delict, by a /UtusfamilieiSf we must look 
for it elsewhere. It will be found under the Law of Property 
or CSontract or Actions. What we really get in Book I is an 
account of the more important variations in position which are 
of legal significance : we get a definition of the status and an 
account of the ways in which it may be acquired or lost, and, 
practically, we get no more. In very few passages does Gains 
depart from this standpoint. In his discussion of the tuUla 
of women he adverts to the marked difference which exists 
between the powers of the tutor of a woman, and those of the 
iiUor of an impubes. This is merely an interjected remark, 
which in a modem book would have been put into a footnote. 
Justinian, . by introducing a separate title on the auctaritaa 
of tutores, a title plainly suggested by the remark of Gaius, 
has in &ct obscured the whole plan of the book. There are 
«ome similar remarks to distinguish the two classes of Latins, 
and deditieii, and there is a phrase or two on the position of 
fllaves. But that seems to be the whole contribution by Gains, 
in Book I, to the " Law of Persons ** in this sense. His subject 
tloes not in the least resemble the Law of Persons as conceived 
by Austin, or Bentham's Special Codes. Dr Moyle has shewn 
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that Savigny's conception of it as the Law of the Family is 
quite inadmissible. It is in fact hardly possible to mark it 
off as a branch of the law, having as its sabject-matter any 
set of rights and duties. That is not the writer's point of 
view :. he is merely giving an account of the principal differences 
of Status which the student will meet. 

It is plain that not every difference of Status which is 
legally material is considered by Oaius. We get no discus- 
sion of Vestal Virgins, Auctorati, Decuriones and others who 
nevertheless have many and important special capacities and 
incapacities. What then was the principle of selection intended 
by Oaius ? What " Persons " did he mean to include ? Gains 
himself gives us no information on the matter. We are dealing 
with an elementary book, and we shall therefore find only the 
most important. We know of course that he is concerned only 
with those differences which have legal effects, but we have 
to remember that in inferring his method from the classes 
discussed we have to &ce the &ct that his plan may not have 
been carried out with absolute correctness. The fact that a 
class is not mentioned may mean that it is not within the 
scheme, but it may equally well mean that it was omitted by 
oversight. 

As a matter of &ct very few persons are oonsidered: the 
Slave, the Liberiinus, the Fil%u$/€mil%a$, the person in Manu or 
in Mandpiot the Paterfamiluii, under guardiaoship or of full 
powers, the Tutor and the Curator. Wife and husband are 
considered not as part of the subject-matter of the book, but 
only incidentally, as being material to the description of one 
of the classes directly discussed. So«caUed Fictitious Persons^ 
Collegia^ Hersditates lacentes, and the like, are not discussed 
at all: the writer is concerned only with what Ulpian calla 
Fersonae Singtdar$s\ Fersgrini are not discussed at all, 
perhaps, as Dr Moyle says, because there is nothing to say. 
But in feet Gains is concerned only with the everyday cms : he 
starts firom the proposition, implied but not expressed, that 

^ D. ffO. 16. 195. 1. 
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Status can best be considered from the three points of view 
of Liberty, Citizenship and Family. He is not concerned with 
peregrini as such, and all that we hear of them is in connexion 
with access to citizenship. Slaves and Latins are discussed, 
partly because of their importance in everyday life, but also 
because they are sources finom which in the time of Qaius the 
class of dives is largely and continually recruited. Manumission 
is one of the most important investitive fiuste of Citizenship : 
it is therefore necessaiy to consider when it does and when it 
does not confer that status. This it is which leads to the 
curious result that in discussing the grades of freemen who 
are not civea, Qaius appears to confine himself to those who 
are UbertinL The only topic in connexion with Latins in which 
Oaius shews interest is that of the means of access to Cmtag 
which are open to them, and tiiese he treats in considerable 
detail. Of Dediticii he has little to say except that they cannot 
attain Citizenship. In support of this view of the sdieme of 
Gains it may be worth observing that in the Regulae of Ulpian, 
a work of which the general plan is unmistakably the same as 
that of Gains, tiiere is a title which in its present form bears 
the rubric de Latinis^, but which deals exclusively with the 
ways in which a Latin can acquire Civitas, 

8. What is a Permma ? The question may be put in the 
form : is a slave a Person ? The most generally accepted view 
is that he was not so regarded by the Boman& But, as a slave 
can be looked at £rom two points of view, either as a chattel, 
a subject of property, or as a man capable of conscious action, 
and as, though he is a nullity at civil and praetorian law, he is, 
ture ncBturali, a man like other men, it would not be surprising 
if there was some divergence of view in the texts. But the 
&et is that while there are many texts in the Corpui luris 
Omlia, and in earlier juristic literature in which personaUty 
is ascribed to slaves, there is no text, in the Ocrpua luris or 
in the classical texts, to the contrary, and the veiy few legal 

1 Ulp. lUp. 8. 
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texts in which a denial can be traced are late, and of only 
secondary authority at the best. It is clear therefore that the 
Roman lawyers did call a slave a person*. 

The truth is that this word Persond^ like many other legal 
terms, has a history. It has not always meant the same thing. 
At first signifying a mask, it came, by a natural transference, 
to bear the significance of the part played in life by a man, and, 
hence, the man who plays it. It is in this untechnical sense 
that the Bomans use it when they call a slave a person or 
speak of his persona. The first sign of a more technical mean- 
ing appears in texts which speak of a more or less complete 
persona : slaves and young persons^ incapable of taking part in 
legal proceedings, are regarded as having only an imperfect 
peraona^ Very late in Roman development, only in the 
Byzantine age, and not, as it seems, represented in the Gorptts 
lurxs at all, there appears a definite technical sense for the 
word, in which it has come to mean a being capable of legal 
rights and duties. It is in this sense that personality may 
perhaps be denied to a slave, but, so fiur as has been shewn, 
this is not done by the Roman lawyers themselves*. 

But units other than individual men can be thought of as 
capable of acts» or of rights and liabilities : such are Corpora- 
tions and even Hereditaies lacentea. Accordingly the way is 
clear to apply the name of person to these also. The mediaeval 
lawyers did so, but as they regarded Corporations as endowed 
with personality by a sort of creative act of the State, and 
received fix>m the Roman lawyers the conception of the hereditas 
iacena as representing the persona of the deceased rather than 
as itself being a person, they called these things Personas 
Fictae, an expression not used by the Romans. Gradually the 
idea emerges that as the essentials of personality are merely 
capacities for rights and duties, the personality of a corporation 
may be as real as that of a man, its collective will a real will 
and the notion of Fiction unnecessary. Modem legal thought 
goes further : Qerman lawyers have evolved the idea of a pure 

^ Bnokland, Boman Law of Slavery, 8 tq. 
< Windfloheid, Lehrbaoh, 1. § 49 n. 6. 
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^'Stiftung" or Foundation, a fund destined to specific permanent 
applications, of which the various assets are regarded as vested 
in the Fund itself and not in its administrators. Thus the 
Stiftung is itself a person, and as it is capable of obligations, its 
personality, at least for some thinkers, is in no way fictitious — 
it is a real personality^ But all these developments are of a 
much later age than that with which we are concerned. 

9. Roman legal definitions are not usually very good. 
Thus, in the Institutes, Liberty is defined as the power of 
doing what you will so far as you are not prevented by law 
or force. It is di£5cult on such a definition to find a pereon 
who is not free — certainly slaves come within its terms. Never- 
theless, their definitions are usually so firamed as to bring out, 
at least roughly, what is for them the chief characteristic of the 
institution they are defining. Slavery is defined as a condition 
in which one man is subject to the ownership of another. This 
definition finds little &vour with modema It is pointed out 
that there were slaves, servi poenae and others, who were not 
owned by anyone, and the definition usually adopted is that 
slavery is a condition of rightlessness, an absolute status not 
dependent on relation to any other person. The objections 
on which this criticism and substitution are based are sound. 
There were slaves without owners. Slaves were practically 
rightless. Slavery was an absolute status. Nevertheless it 
seems better to adhere to the Roman definition, taken from 
Florentinus by Justinian', regarding it as fundamentally sound, 
biit inaccurately expressed. From the Antonine age onwards 
the slave was not absolutely rightless : there were cases in 
which, where he was ill-used, he could himself set the law in 
motion for his own protection. And alien enemies under arms 
were, as it seems, equally rightless. A more serious objection 
to the proposed definition is the &ct that it does not bring out 
a characteristic of slavery which is at least as important as 

X SohiiBter, Prineiples of Oennan Givil Law, 41 ; Maitland, CoUeoted Papers, 
3,366. 
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lightleaBoess and is in the same plane of thought, i.e. the &ct 
that over a veiy large field of law the slave was dutiless. In 
personam aervilem nulla cadit obligatioK A judgment against 
a slave is a nullity : it binds neither the man nor his master. 
In the same spirit we are told that slavery is akin to death*. 
If a man is enslaved his debts cease, and they do not revive 
on manumission*. The definition of Florentinus seems a better 
expression of these ideas than the modem substitute. That 
slavery means subjection to ownership does not require that 
every slave shall be at eveiy moment owned. A slave, like 
any other chattel, may be at the moment a res mUlius* What 
Florentinus means is that a slave is the one human being 
who can be owned — ^the one human chattel. There is nothing 
relative about the status thus defined. The Roman definition 
seems better and more likely to be useful than the modem one, 
taken fi:om a different, abstract and un-Boman, point of view. 

10. Though slaves were pro nullis at civil and praetorian 
law, we know that in practice they were hr fi:om nullities. 
We find them carrying on great businesses with a perfectly 
firee hand, dealing even with their own masters, borrowing 
and lending money, and renting lands, fix>m them and others* 
We find them partners in firms, and we leam that if a slave in 
such a firm was sold the partnership was not necessarily ended, 
though the firm would be technically a new one^ The institute 
which rendered possible the almost complete absorption of the 
world of private trade by slaves was the Peculium. Such 
funds, though dating finom much further back, owe their im* 
portanoe to the growth of wealth and luxury in the Augustan 
age. How was the rich Boman to reconcile his desire to invest 
his money in commerce with his dislike himself to engage in 
trade? The Limited Liability Company did not yet exist. 
Large partnerships, e.g. for contracts with the State, did exist, 
and it is quite clear that many partners in such concerns 
contributed nothing but capital. But these covered only part 

1 D. 60. 17. 28. f»r. * D. 60. 17. 209. 
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of the ground. The free procurator was a later development. 
Agency was hardly developed at all, and there were dangers 
in the nnlimited liability involved in the appointment of aa 
InstUor, and even in becoming a sleeping partner in an ordinary 
firm. The £aet that acquisitions by slaves went to their masters 
was a beginning for practical agency by slaves. On the other 
hand, the traditional untrustworthiness of slaves (quot send, 
tot hastes) made it impossible to enable them to bind their 
masters. The Boman poets are foil of allusions to the rascalities 
of slaves. The institution of the pecuUnm and the ctctio de 
pecuUo exactly met the need. It was agency with limited 
liability, since the master would not be liable beyond the 
pectiUumy even though he knew of the trading. The liability 
could be cut short at any moment by a mere expression of 
intent, subject only to the rights of existing creditors, and 
alienation of res peculiares needed authorisatioa 

11. We are accustomed to regard the legislation of the 
Empire as having ameliorated the position of slaves, but it is 
important to distinguish between the legislation of the first 
century of the Empire, punishing and penalising various forms 
of cruelty to slaves, and that of the Antonine period. The 
former only shews that slaves were worse treated than they 
had been, and that protection had become necessary. The 
latter shews a great advance: the slave himself can appeal 
to the magistrate. There is, however, one respect in which 
the slave was worse off in the Bjrzantine age than in earlier 
days. The minor public offices, clerical posts, had usually been 
held by slaves. But in the later Empire slaves are definitely 
excluded firom all administrative posts^ The sertms puUious 
of Qaius (of the state or of a municipality), to whom security is 
given for a variety of purposes, is replaced in later law by 
a puiMca psrsona who is not a slave. A change of this sort, 
important as it is, leaves little mark on the private law, but the 
increasing utilisation of the fi^ee procurator is only another 
illustration of the same tendency. 

* a 10. 71. 8 ; ef. G. 11. 87. 1. 
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In law slaves were incapable of maniage, but they habitually 
contracted permanent unions which were marriage in all but 
legal recognition, and the evidence of coimtless funereal in- 
scriptions shews that the family tie was as sacred among slaves 
as among freemen* Even in law, blood connexion among them 
was not unimportant. Documents of sale and legacies were 
construed so £Ar as possible so as not to involve the separation 
of relatives. Servile relationships and affinities were a bar to 
marriage after fineedom, and in like case children could not 
bring proceedings against their parents {vooare in itts). In 
A.D. 334 it was enacted that in dividing an inheritance slaves 
related were to be kept together. If several slaves, brothers, 
were sold, one could not be " redhibited " without the others. If 
a freedman by his will made ftlius mens his heres^ and he had 
no son but one bom in slavery, the inheritance went to him^ 
Justinian went further and provided that if a wrvua had 
children by an ancilla, or an anciUa had children by a slave 
or a freeman, such children, if the parties became free, were 
allowed to succeed to, and be succeeded by, the parents or by 
other such children, or by freebom children of the parent& 

12. In the Rome of the time of Gains, and later, a slave 
was usually such by birth. Subject to some well-known excep- 
tions, the child of a slave woman was a slave and that of a 
fireewoman was free, whatever the status of the £Ather. This 
is a simple application of the general rule, to which the rule 
applied to children of viistae nuptiae is only an exception, 
though a very important one, that a child takes the status 
of its mother. Of the cases in which a freewoman's child is a 
slave, the only important one is that under the Sc Claudianum, 
a case which Hadrian abolished for inelegantia. The cases in 
which a slave woman's child is £ree are more numerous. None 
of them, with one possible exception, seems to be older than 
Hadrian. The most important cases are those of the woman 
who, though she be a slave when the child is bom, was tree at 
any time during her pregnancy, and that of a woman to whom 

^ G. 3. 88. 11 ; J). 21. 1. 85; D. 98. 8. 11. 
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liberty is dne under a fideicommUsum, but has been wrongfully 
delayed, though she has demanded it^ 

A fineeman may however be enslaved The cases in which 
this might occur at different epochs are many, but few can 
have produced many slaves. The case of Captivity is classed 
with birth, as a iure gentium ground of slavery, and doubtless 
in the late Republic, and early in the Empire, captives were a 
great source of supply to the slave market. The law as to the 
captured Roman citizen has some points of interest. If he 
returns to Roman territory the rule of posUiminium restores 
him to his original position in most respects, and he is again 
an ingenuus. He again becomes owner of his property, but he 
does not possess, until he regains actual control. His marriage 
is not reintegrated. If he is ransomed, his poHlitninium is 
deferred till he has paid off the ransomer^vwhose right over 
him is sometimes called a lien, and sometimes ownership, the 
matter being governed by a earutitutio only obscurely known. 
If he dies a captive, his will operates, by virtue of some pro- 
vision in a ter Cornelia, the nature of which is obscure, though 
it might have been expected that, as he died a slave, his will 
would be void. These peculiarities have led to the view that in 
strictness the captifms is not a slave at all', but it is diflScult to 
hold this view, in hce of the very explicit language of the texts'. 

The case of penal slavery also presents some peculiarities. 
The 8ervu8 poenae belongs to no one and has thus no derivative 
capacity. A transfer of property to him is void, and the exact 
effect of a payment made to him it might be difficult to state. 
No one is noxally liable for him, so that for any delict of his 
which is not also a crime, there seems to be no remedy at all. 
There could be no question of manumission and any release 
must be an administrative act. Pardon might be such a 
complete restitution as quite to wipe out the enslavement. 
It might be less than complete restitution, but it does not 
appear that a pardoned 9ervu8 poenae who had been a freeman 
before condemnation was in any case a libertinusK 

1 D. 40. 5. 26. 7. * Mitteifl, R5m. Privaireeht, I. 128. 
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The liberiinus condemned, for ingratitade, to re-enslaye- 
ment, does not appear to have been common. There were 
lesser punishments for various degrees of iacton^, and there 
is very little evidence indeed for the infliction of the extreme 
penalty. It may be worth noting, as evidence of the fact that 
the taint of slavery was extended to some extent to the son of 
a freedman, that in later law even the child of a freedman could 
conceivably be re-enslaved for ingratitude ^ The case of the 
adult freeman who is sold with his own connivance as a slave is 
of some interest. We are told that he is forbidden prockmare 
in Itbertatem, ie., to claim his liberty. This might mean that 
he is not really enslaved, but is merely "estopped" from claiming 
his liberty. It is clear, however, that at least in later law it was 
true enslavement, and a capitis deminutio maxima, and the view 
that it was merely a procedural bar' till after the time of Gains 
has little support in the texts. The origin of the rule is obscure 
and it is uncertain to what cases it originally applied. But it 
may be said with some certainty that while in Justinian's law 
it was essential that he should have intended to share the price, 
80 that it is merely a case of common fraud, there were in 
earlier times other cases. Thus if the pretence were made 
in order that the man might be eligible to a class of work open 
only to slaves this was at one time enough to make the sale 
create a bar in the same way. And it is clear, on the evidence 
of Paul, that sale was not the only form in which the pretence 
could occur with the same result*. 

13. A slave may become fi^ee in some cases without the 
consent of his master, but the occurrence of this is rare, and 
in general, if a slave becomes free it is by manumission. Of 
this transaction it is not easy to determine the essential 
feature. It has obvious affinities with transfers of property, 
and it has itself been sometimes considered as an act of con- 
veyance. But it is not in &ct a conveyance : the man does not 
become owner of himself. A freeman's personal independence is 

^ 0. Th. 4. 10. 8. ' Karlowa, BOm. Beohtageioh. 2. 1116. 
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not owneiship, which is the reason why a man has no Aquilian 
action for injuiy to a member. Nor can it be considered as 
an alienation of liberty : the right given to the man is not the 
same as that which the master held. It is dear also that 
a manumission by will is not a legacy. The release is not an 
abandonment or derdictio. It leaves many rights in the former 
master, and the freedman is certainly not a ret nMiua : he has 
in fiict ceased to be a tiM at all. The ways in which it is 
effected have no close relation to modes of conveyance. The 
fact is that it is a twofold transaction, of which the name does 
not fiilly express the character. It is more than a release from 
maoiUB or ownership. It is on the one hand a release from the 
capacity of being owned, and on the other it is the creation 
of a oivia. Datio dvitatia is regarded as the normal resnlt of 
manumission, and TJlpian tells us that the rights of the patron 
are a return for having made the man a cifrisK Hence the 
public control. 

Of the three formal modes of manumission the character 
is fomiUar. All of them express the public control which is 
essential in view of the &ct that manumission is the making of a 
cms. The intervention of the Censor and the Praetor probably 
implies, at least for early law, a power to refuse their cooperation, 
and the foot that wills were made before the Comitia gave 
a similar guarantee in the case of manumission teHamento, 
But by the close of the Republic all these safeguards have 
become unreal, and restrictive legislation has become necessary. 
The details of these restrictions are given in a oonftising and 
occasionally inconsistent way by the institutional writers. Thus 
Qaius seems to speak of rules as laid down by the lex Aelia 
Sentia, which Ulpian puts down to the leat lunia', and it is still 
far from clear which of these leges was the earlier. On the 
whole it seems more probable that the lew lunia was the 
earlier — at any rate this assumption makes it easier to state 
the history of the matter coherently. The use of the name 
Norbana, which in association with the name lunia seems to 
require the date A.D. 19, is not found earlier than Justinian, 

1 D. 8S. 3. 1. pr . * Ulpi Reg. 8. 8. 
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aod may well be an error. It is not worth while to stay over 
these details, but it may be worth noting that some general 
statements, readily made, go beyond the warrant of the texts. 
Thus it may be said that a slave freed under thirty becomes 
a Latin, by the lex Aelia Sentia, unless cause of manumission is 
shewn. But this can be shewn only for manumission by Will : 
no text anywhere speaks of a slave freed Vindicta as becoming 
in any case a Latin. And there is no text which speaks of 
Iteratio as applicable to a slave so fr'eed. It was this teuct which 
led Vangerow to the opinion that manumission was essentially 
an act of Conveyance^ 

Manumission was as a matter of course most frequently 
effected by Will. It is for this reason that the lex Fufia Caninia 
sets limits on the numbers which may be so freed : there is no 
serious danger of a man's going to too generous extremes at 
his own expense. Manumission by Fidetcommissum presents 
curious characteristics. It is set going, so to speak, by a Will, 
but it is a manumission inter vivas which ordinarily completes 
it. This ambiguous character led to difficulties. Thus it was 
only express legislation which made it clear that such gifts 
came under the restrictions of the lex Fufia Caninia. It was 
for some time doubtfril whether slaves so fr'eed, simply or con* 
ditionally, were etatuUberi. There were doubts as to the extent 
of the patronal rights enjoyed by the person who fr'eed under 
the trust. And there were difficulties settled only by drastic 
legislation, where the fiduciary frdled to carry out the ti^ist. 
It was ultimately provided that, on proof of such &cts, the 
Praetor would declare the man fr^ee*. Somewhat similar pro- 
visions were made, a little later, in cases in which a slave had 
been transferred inter vivos with a direction to free', where 
a slave had been bought with a view to manumission expressed, 
the money having been provided on his behalf, and, finally, 
where an owner had received money on the understanding that 
he would free a certain slaved The provisions differ in detail, 

1 Vangerow, Latmi Inniani, 14S. 
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but they all rest on the &ct that even in those -cases in which 
the neglect to free was a breach of an enforceable obligation, 
no action for damages could be brought by the slave or would 
benefit him if brought by anyone else. 

Formal manumission is a very ancient institution. Informal 
manumission is on a different footing. It gave no liberty at all 
till the Empire, and it did not give citizenship till the time of 
Justinian. The only thing that need be said of it is that it 
is not clear that any declaration sufficed to secure praetorian 
protection for the man in the later Republic, and Latinity 
after the lex lunia. Classical law admitted probably only of two 
modes : declaration before witnesses (frequently called cbmici in 
other connexions) and letter of enfranchisement. Even the mode 
in coena is not known till later times. 

14. There must have been a considerable number of Latins 
in the third and later centuries, though the extreme &cility of 
access to citizenship no doubt tended to keep down the numbers. 
Besides the fiuniliar cases of Latinity under the legea lunia and 
Aelia Sentia, there were at least a dozen others introduced 
by later legislation. In general a Junian Latin is a slave 
stopped, so to speak, midway on the road to citizenship. But 
just as colonies were given Latin right, to save, as it were, the 
trouble of elaborating a new class, and irregularly freed slaves 
were given Latin status for similar reasons, so in later law we 
find cases of persons classed with Junian Latins who in fact had 
never been slaves at all. Thus, by an enactment of a.d. 326, it 
was provided that the child of a fireewoman who cohabited with a 
slave of the Fiscus should be a Latin, the mother's status being 
unaffected. And under an enactment of Constantine, and 
perhaps earlier, a civia libertus might be put back into the 
position of a Latin for certain forms of ingratitude ^ In the 
texts of this time the word Junianus is rarely or never used. 
There are in fact no other Latins. But in some of the cases it 
is difficult to see a patron, and in truth there is great obscurity 
as to the position of some of these various kinds of Latins, and 

1 C. Th. 2. 22. 1. 
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especially of their children, in the centuries immediately before 
Justinian. 

It is somewhat odd to modem, or at least to British, eyes, 
that vast numbers of free subjects of the Roman State were not 
citizens, were excluded not merely from political rights, but also 
fix>m the more important rights under private law. One of the 
most striking characteristics of the Roman community is the 
continued existence in the same city of numbers of porsons, 
often identical in race, language and education, with widely 
different civil rights. The absence of any perceptible diffisrmce 
led, naturally, to mistakes, and at one time the project was 
mooted of making all slaves wear a distinctive dress^ It was 
abandoned for the reason, it is said, that if slaves found out 
how numerous they were, the tables might be turned. The 
difficulties of distinguishing led to an extraordinaty prominence, 
in Roman law, of rules providing remedies for cases in which 
such mistakes had occurred. The principle is neatly put in the 
rule that if a freeman is by mistake sold as a slave, the trans* 
action is to be valid as a contract, quia diffidU dignoBoi potest 
liber homo a eervo\ There are many other veiy fitmiliar 
instances, e,g., the rules as to fraudulent sale of a freeman, 
as to errorie causae probatio, as to attestation of a Will by 
a slave supposed to be free, as to acquisition through a liber 
homo bona fide serviens, as to institution of a slave as a freeman 
(the case of Parthenius), as to the position of the child of an 
OfunZ&i supposed to be free, as to persons de statu suo incerti, 
and many others. Some less familiar cases give rise to very 
striking rules. A slave could not of course be appointed 
arbitrator, but if one who was supposed to be free was so 
appointed, and gave his decision, and was afterwards shewn 
to be a slave, we are told that his decision was valid*. Where 
a frigitive slave succeeded in getting himself appointed Praetor, 
and acted in that capacity, Ulpian declares that his official 
acts were valid\ A different rule is applied where there was 
no mistake. In the troubled times of the fourth centuiy, it 

^ Lampridias, Alexander, 27. 1. * D. 18. 1. 6. 
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was not unusual for pretenders to assume high office, and to 
force their authority on the people. The acts of such persons 
were in general declared void, though they were in some cases 
confirmed by express legislation \ Our English law has no 
general principle which meets these cases of error. A state 
of things closely analogous with that described by Ulpian arises 
where a layman passes himself off as a clergyman, and in tiiat 
capacity solemnises marriages. Such marriages are void at law, 
and it has been repeatedly found necessary to pass Acts of 
Parliament to validate them. The procedure was regularised 
by a Statute of 1906, but it still remains true that every 
validation requires a legislative act. 

The ways in which a Latin could acquire dtigenship form 
a long and not very instructive list. It may however be 
observed that most of them give rise to a status which is in 
essence intermediate. If the patron of a Junian Latin has not 
assented to the steps by which the Latin acquires citizenship, 
his rights are in general unaffected, so that the man is a ciffi$ 
for most ordinary purposes, but a Latin for the purpose of the 
law of succession to him. This it was whidi rendered necessary 
the rule of Hadrian that a man who had acquired citizenship 
in this way was not debarred from proceeding under the rule 
of the lea Aelia Sentia as to anmculi probatio, though the lex in 
terms applies only to those who are still Latins. The right it 
confers is much better, since it gives, both to him and to his 
fumily, cmias for all purposes. 

16. The well-known rules of Anniculi probatio have a 
bearing also on the Family law, since they give poteetae over 
the children, as well as conferring civitoLe in ordinary cases on 
all partiea But their chief importance is certainly in con- 
nexion with civitaa. It must be remembered that the rule as 
at first introduced was designed merely as providing a back 
way to citizenship for a certain narrow class of Latins, namely 
those who were so because they were freed under SO, a class 
who would have been civee in any case if the restrictive lex 

^ See, e-i^., C. Th. 15. 14. poMtiwi, 
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Aelia Sentia had never been passed. In the more compre- 
hensive form which it ultimately assumed it gave citizenship 
and potestas to a much wider class, and may be regarded as 
having had for its aim the fiskcilitation of access to ctvitaa to 
Junian Latins in general. 

The confusing and imperfectly known rules of erroria causae 
probatio were discussed at such length by Qaius as to shew that 
they were practically important They seem to have been laid 
down £rom time to time as cases occurred, so that it is hardly 
possible to state them in a general form. But some general 
rules can be made out. The chief seem to be these. The 
primary matter in view is citizenship, and thus, while the rules 
are never applied except where the effect is to give someone 
citizenship, their benefits are not extended to any party to the 
marriage, who, being himself a dediticiu8, is incapable of civitas^ 
It is not necessary to shew that both parties were in error, but 
it is only the party in error who can avail himself of the rules. 
On the other hand the party in error can always do so, if it is the 
male, but the female only if she is the superior, t.e., a civis, or 
else a latina who has married a peregrinus. But a peregrinua 
who shews cause under these rules does not acquire patria 
potestaa except by special imperial decree. 

16. The topic of FamUia occupies the greater part of 
Book I of the Institutes, and Gains adheres almost exactly to 
his plan, ie,, of expounding the investitive and divestitive facts 
of each status, and saying nothing of their results. He has to 
consider Potestas, Mantis^ Civil Bondage and Quardianship, of 
which only the first and the last are of great importance in 
his day. 

In discussing any status from the point of view of FamUia 
the law of Marriage has to be considered. But it has on its 
own account no place in the law of Book I. It is considered as 
one of the steps in the most important of the ways of acquiring 
the status of a filius/amilias, i.e., by birth ex iustis nuptiia. Of 
course, as, apart from manua, the wife does not change her 
status, in any way, there is not much to be said about the 
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matter in connexion with status, but very little is said of it 
anywhere in the Institutes. The reason is plain: so soon as 
we begin to consider the effect of the marriage on the parties 
as opposed to their issue, we discover that, broadly speaking, 
the law knew of none. This is a result of the Roman con- 
ception of Uberam matrimonitim. Whether two persons were 
married or not was important if there were children, and, 
accordingly, full rules are laid down as to what is essential to 
the contracting of a valid marriage. But that is its chief 
interest: between the parties it produced no legal effects to 
speak o£ If a maniage was contracted under an error of 
status, with the result that expected rights over issue did not 
arise, there were rules under which, in certain cases, and under 
certain conditions, the effects of the error were set aside, if 
there were any issue. But, till the birth of issue, there was no 
relie£ The parties could end the relation without aid of law, 
and there was no need of special rules. The title in the Digest 
on Marriage is called de Ritu Nuptiarumy and says nothing of 
the effects of marriage. Nor does the title de NupUis in the 
Code. The definition of Naptiae in the Digest as consortinm 
omnis vitae, divini et humani turn communication as applied to 
the later maniage does not look like that of an institution of 
which the legal aspect was the most important It would, of 
course, be incorrect to say that marriage produced no legal 
effect at all between the partiea Adultery was a crime, but 
this is public law. There could be no ordinary gifts between 
the parties', a rule introduced as it seems for reasons similar 
to those which caused the introduction into our law of re- 
straints on alienation, in gifts to married women. In any 
action between the parties there was what commentators have 
called the beneficiwn competentiae. The wife was associated 
with her husband's cult, a rule which may be a survival firom 
the sjrstem of Manus, or may be due, as has been said, to the 
usual though legally superfluous religious ceremony. She must 
live with her husband, and she owes him reverentia. No action 
involving infamia lies between them*. The whole law of Dos 

> D. 38. 3. 1. * D. 34. 1. 5. H. * D. 36. 3. 1. 



30 lUnnan Cancq^tian of Marriage 

and Donatio ante (propter) nuptiaa depends on the exifltenoe of 
a mairiage. D09 no doubt originally arose out of fnanus, but 
its importance in later law is due to the independence of the 
parties to a marriage, and it gives a means of repressing by 
forfeiture certain forms of misconduct for which there was no 
other remedy. But all these rules do not amount to much: 
they are no more than an irreducible minimum. 

Upon this view of the attitude of the law towards marriage, 
the old controversy as to whether marriage ought to be con* 
aidered as analogous to conveyance, or whether it is not more 
in the nature of a contract, seems rather empty. These are 
conceptions appropriate to the law of things, concerned with 
the creation and transfer of rights having a money value. 
They are essentially and ordinarily legal transacticms. None 
of this is true of marriage. Whether two persona are married 
or not is a question essentially of &et, in which the law is 
concerned in the same way as it is in the question whether 
a person is over 14b It is not as a transaction that the law 
is concerned with marriage. Its freedom from legal regulation 
is attested by many texts, and by many collateral rules, notably 
by the rule that agreements to marry or not to divorce are 
absolutely void^ If we treat mairiage as a contract, an agree* 
ment creating rights and duties between the parties, we have 
the difficulty that we can find no remedies. If a husband 
did not maintain his wife or if the wife left her husband, 
or did not shew him reverentia, it is not easy to see in the 
time of Gains any direct means by which observance of these 
duties could be enforced. Divorce can hardly be treated 
as the remedy, for in the classical law this was quite fr-ee 
to either party whether there had been misconduct or not. 
Even in later times such restrictions as appear on causeless 
divorce are penalties, not prohibitions*. And in any case 
annulment alone can hardly be called a remedy for breach of 
contract. No doubt forfeitures of part of the Dos for mis* 
conduct formed an indirect check. Even in the time of Gains 
the domestic authority of the wife's fetter was a real resource. 

1 D. 45. 1. 184 ; G. 8. 8S. 8, > See OiranI, Miiwel (4) 161. 
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But the need to appeal to these institutioiis shews how &! we 
are from the oonoeption of contract. 

If, on the other hand, we treat marriage as a conveyance, 
creating rights and duties against third persons, we have to 
fiu» still greater diflSculties. Bach must be regarded, since 
equality is the mark of the Roman marriage, as divesting 
himself or herself of some right in favour of the other. It is 
difficult to see of what right either has been divested, as 
against third parties. But even apart from this, and con- 
sidering the transaction as a transfer from the wife to the 
husband, we have still to ask : what are these rights, and what 
the remedies ? It does not appear that the husband had the 
iictio utiUa Aquilia if the wife was injured. There was no civil 
remedy for adultery. A man had indeed an actio iniuriarum 
for an insult to his wife, but only because it was of necessity an 
insult to himseli The only serious exception to this absence 
of remedy is a rule, which seems to belong to the later law, that 
if her fitther or any other person detained a married woman, 
her husband was entitled to an interdict to have her produced 
so that she could come back if she wished^ It is a conveyance 
of notiung. These considerations seem to shew that the whole 
discussion as to whether marriage is analogous rather to a 
contract or to a conveyance, rests on a mistaken view of the 
classical conception of marriage. It bA9 . ixo .usefril affinities 
witlL.the ius rerwfK 

17. NftptiaeitiakLeBSidnuptiaencniustaefmairi 
eivilia and mairimotdum iuris genUum, are sometimes regarded 
as distinct institutions. But it seems more correct to consider 
the difference as existing between the parties to the marriage 
rather than between the modes of marriage. Persons who 
have connttfritfm, if they intermarry, contract iiMae nupUae — 
they have not a choice. Persons who have not connubium with 
each other contract, if they marry, matrifMnium ncn itutum, 
A marriage between persons who have not amnubium becomes 
%usta0 mipUa^, if at any time during the marriage they acquire 
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connubium. A recorded case carries the principle even farther. 
Where two slaves cohabited, and one was allowed by the 
dominus to give the other a sum, by way of dos, out of the 
peculium, and he afterwards freed them both inter vivos, without 
taking away the peculium, the union automatically became 
iustae nuptiae\ and the fund a dos, A similar rule would, it is 
clear, apply if two peregrines married and afterwards acquired 
citizenship. Marriage consists in living together with the intent 
of being married, having the necessary qualifications, and the 
nature of the marriage depends only on the qualifications of the 
parties. It seems true to say that if two persons, both of whom 
have connubium, are united, their union must be either itistas 
nuptia£, or no marriage at all. If two persons too nearly 
related live together, their union is not marriage at all, but 
merely incest. This was to be expected, but what is less 
inevitable is the tsuct that exactly the same is said of unions 
between dignitaries and abject persons, prauidea and women 
of their province, tiUores and their wards, Jews and Christiana. 
In all these cases the texts make it clear that there is no 
marriage at all, the union being forbidden*. So also we are told 
that if persons otherwise capable of iugtae nuptiae with each 
other marry without any necessary consent of another person, 
their relation is no marriage at all until the necessary consent 
is given, the need for this consent being based by Justinian, 
not merely on the itu civUe, but on naturaiia roHo. 

Marriage with manus is on a very different footing firom the 
marriage of later law. Here there is a clear transfer of a right, 
and in two of the three modes in which manus could be created, 
the case of transfer of property is directly imitated. No doubt 
there was a time when manus was an accompaniment of all 
recognised marriage, but in the time of Gains and long before, 
it had become a mere occasional accessory transaction, of in- 
creasing rarity. The language of Qaius shews that it had 
become unusual. He telb us that Usus was obsolete. As to 
marriage farreo, he tells us that it still existed, but merely 
because only the issue of such a marriage was eligible for 
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certain priesthoods, and Tiberius had provided that where the 
process was gone through in view of this, it did not create 
manua for ordinary purposes. It appears that ooemptio for 
ordinary marriage still existed. Ulpian does not mention it, 
though he does speak of con/arreatio. Paul seems to know 
nothing of Tnanus, 

18. Towards the end of the Republic the process of eoemptiQ 
had come to be applied to purposes which had nothing to do 
with marriage, as a part of a rather complicated process called 
Coempdio fiduciae causcu The three purposes were change of 
tutors, destructicMi of sacra and acquisition of the power of 
testation. From the language of our two authorities, Qaius 
and Cicero^ it seems that change of tutors was the earliest 
application of the method, and acquisition of the power of 
testation the last to appear and the first to disappear. The 
form, as described by Qaius, was a eoemptio, followed by manci- 
patio, which in turn was followed by a manumission. It is not 
clear why the agnates assented to a step which removed the 
woman from their control, and destroyed their chance of 
succession, but it is possible that they were compellable to 
consent fix>m an early time. It is also not dear why the 
ingenua could not make a will with their consent as she could 
under Hadrian's legislation. It is true that the tvtela of 
agnates over adult women had been abolished by his time, and 
it may be that the reason of the earlier rule was that agnates 
might, by consenting, be barring the claim of others than them* 
selves, since the nearest agnates at the woman's death might 
well be not themselves, but persons in an entirely different line. 
In the course of the lengthy process the woman suffers capitis 
deminutio, and is for the moment reduced to a semi-servile 
condition, and it may be that, as has been suggested, the need 
for this underlay the whole process. It is clear, in any case, 
that the desired result could not have been produced by her 
being merely fi'eed fit>m the coemptive tie by the coemption 
nator: he would have been her legiUmus tutor, and would 

1 Pro Muxena 13. d7. 
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have had the powers it was desired to put an end to. Nor 
does it appear that it was possible for a citizen, male or female, 
to sell himself or herself into civil bondage directly. Compli- 
cated as the process seems it is not easy to see how it could 
have been shortened 

Of the two accounts which we possess that of Qaius is 
£Edrly fiiU, while that of Cicero is a mere allusion. It is 
however full enough for us to see that there has been a con- 
siderable change in the process by the time of Gains. In 
Cicero's day the coemptio was to some old dependent, some- 
times, as it seems, an old slave bought and freed for the 
purpose (though this rests only on a very unsafe inference from 
some words of Plautus, which quite probably have no bearing 
on the matter), who may or may not have acquired any rights 
by the process, but at any rate dared not exercise them*. 
Nothing is said of any legal means of compelling him to cany 
out the next step, and it is possible that there were no such 
means : they were not necessary. By the time of Oaius, the 
coemptio was recognised as merely formal, dicie gratia, conveying 
no rights at all, and thus it was no longer necessary to have an 
old dependent. It might be gone through with anyone, except, 
indeed, the actual husband : if the wife coempted herself to him, 
even with this purpose, the coemptio produced its normal effect, 
and she was in loco JUicLe, Moreover, she could compel (cogere) 
the coemptionator to remancipate her, though we have no 
details of the mode of compulsion. It is a result of the ma/nus 
arising from such a coemptio with her husband, that as there was 
difficulty in bringing any peremptory process against a hus- 
band, she must, if she had gone through the coemptio with 
her husband, divorce him before she could compel him to 
remancipate her. 

The connexion of the fiducia with the coemptio is not very 
clear. It is sometimes said that the coemptio was itself accom- 
panied by a fidtu>ia. There is no evidence for this in the time 
of Cicero, and it is improbable for the time of Qaius. There 
are circumstances which strongly suggest that the fducia, 

^ See Boby, Boman Private Law, 1. 71 nq. 
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which certainly played a part, was not in connexion with the' 
coemptio but with the rmnancipaiio. Nowhere is the trans- 
action called coemptio cum fidvcia. Occasionally it is called 
coemptio fidvciaria, bat its usual name is coemptio fiduciae 
causa. This form suggests that it led to a fiduda, %.e., that the 
remancipatio was subject to a fiducia. If indeed there was a 
fiduda in the coemptio, it must have been imposed by the 
woman herself, for it is clear that she is the party to the 
coemptio — ^she sells herself, her &ther or tutor, as the case may 
be, merely authorising the transaction. If so, it must have 
been before the coemptio, for after it she was in manu, and 
could hardly have imposed a fiducia on the vir, while it is 
certain that the fiducia was never an integral part of the form 
of conveyance. But there seems to be no other case of a 
fiducia preceding the conveyance. This point is however not 
very conclusive, since we know that in the time of Qaius the 
manus was merely dicie gratia and ineffective. The absence 
of any fiducia in the coemptio would explain why in Cicero's 
time the process was gone through with an old dependent who 
dared not be guilty of any encroachment. As time went on the 
manus came to be regarded as conferring no right at all ; hence 
followed disuse of the precaution, and the development of 
means of compelling the coemptionator to go through the rest 
of his part. This compulsion Qaius calls cogere, an expression 
which does not suggest an actio fiduciae. On the other hand, 
fiducia in connexion with mancipatio is a &miliar idea, and 
a comparison of three texts shews that this case of tutela 
resulting firom coemptio fdv/das cauea was regarded by Qaius as 
an ordinary case of tutdafiduciaria\ in which it ia generally held 
that the mancipatio was subject to a tacit or express yidvcia. 

It should be mentioned that according to some critics the 
process of coemptio and remancipatio did not apply, in the time 
of Cicero, to the process for destroying the sacra. They hold 
that in this case there was merely an actual marriage, with 
manus, to an aged dependent. Such a marriage transferred the 
woman's property to the vir, but destroyed her sacra. Before 
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long he woald die, and she would inherit her jMoperly again. 
In the aooonnt given by Qaius this case is not mentioned ^ 

19. The circumBtanoes nnder which ptntestOB could be 
obtained over issue not bom w ivaiis n^tptHs have already 
been incidentally mentioned. The chief cases are AnnicM 
ProbaHo and £rrarii ixx/usae probatio. The process in these 
oases may be called loosely legitimation, but it must be 
remembered that all children aflfected by them were in a 
sense legitimate already : they were all bom eas nuptHa, though 
not ea iuatis nupHis* In later law the principle was indeed 
carried further, under the influence of Christianity. It was 
possible to bring under potestas issue not bom in marriage, 
but even here they must have been issue of the recognised 
connexion called concubinatus, not mere issue of illicit inter* 
course. For these last adrogation was the only method. Of 
legitimation it is enough to say that in reading the consider- 
able amount of legislation on the matter belonging to the 
later centuries, it is important to note that the gift of rights 
of succession does not in all cases imply potesUts in the &ther, 
and that legitimation for all purposes as between parent and 
child does not in all cases imply Intimation as against other 
relatives. It is in connexion espedally with legitimation by 
ObUxUo Curiae that this is material. 

20. AdopUo and AdrognUo are primarily, as stated in the 
Institutes, methods of bringing under potegtoi persons other 
than issue. But at least as far as AdrogaUo is concerned, it 
could be applied equally well to issue not bom in wedlock, and 
there is abundant evidence that it was so utilised, in particular 
by liberiinif who procured the manumission of children they 
had had in slavery, and then adopted them. 

The rales of Adoptio and Adroga/tio are in the main simple. 
It may be worth while, however, to remark that, while the 
form of Adoptio in the time of Qaius was veiy difierent from 
that introduced by Justinian, both Oaius and Justinian speak 

1 Bee Boby, Bom. PriT. Law, 1. 71. 
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of it as effected tmperio magistratus, an expression which 
appears at first sight much more descriptive of the later than 
of the earlier form. The truth is, however, that what is called 
the form of Adoptio consists of two elements, a process of 
triple sale and a oesaio in ture. Of these the first is not, 
properly speaking, a part of the adoption : it is a preliminary, 
necessary as being Uie only way of destroying the existing 
paJtria poieatas. The adopUo is the ceuio in iure which follows. 
It is this alone which Gkdus has in mind when he speaks of 
Impefnwm magisiratus, and Justinian's method is merely a 
simplification of this. 

It does not seem to have been found necessary to subject 
AdopUo to any but obvious restrictions, but the case is veiy 
different with the more ancient institution of Adrogatio* 
Adoptio cannot directly injure any but the parties immediately 
concerned. But with Adrogatio the case is different: it 
is of considerable public importance, it destroys a figimily, 
and it may interfere with mxcrcu It is allowed therefore only 
with the intervention of the comitia^ and only to provide 
a here8. Even so, it interferes with rights of succession in the 
agnates, at least on one side, and probably in most cases on 
botL From these considerations spring nearly all the special 
rules to which it is subject, though the prohibition of adrogation 
of impuberea may rest on other obvious considerations. 

21. Besides the ordinary types of adoption mentioned in the 
Institutes, there are traces of others which should be mentioned. 

(a) Adoption by Will If we consider the form of Adroga- 
tion and that of the Will made before the Comitia^ and remember 
that the notion of legacy as opposed to hereditas is not very 
early, we shall see that it is not easy to distinguish one institu* 
tion fix>m the other. But long after Adrogation has become 
undoubtedly a distinct institution we find traces of adoption by 
will. Julius Caesar adopted Octavius in this way, and though 
such a case is not strong as a precedent, there are several other 
recorded cases among less autocratic peopled This is in effect 

1 Sao Oixftid, ICannel (4) 178. 
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an adrogatio post mortem^ and it appears to have followed in the 
main rules o{ Adrogatio. It needed confirmation by a Zeo? cwriaUiy 
and it was applied only to persons sui turn. There seems no 
trace of it left in the time of Oaiua 

(6) Adoption of a Slave. Justinian records a dictum of 
Cato, that 0¥mers could adopt their slaves. We do not know 
how this was done. It may have been by a collusive con- 
veyance, followed by the ordinaiy cessio in xure of Adoptio^ 
but we have no evidence of this, and it would be rather the 
adoption of another person's slave. It is more generally thought 
that it was by Adrogatio. To this it has been objected that as 
a slave could not appear before the Comitiay he could not be 
adrogated any more than a woman could. There is however 
the difference, whatever it may be worth, that the adrogatio 
would have the effect of making him capax, which was not the 
case where a woman was concerned. The institution seems to 
leave no trace in the classical law: that to which Justinian also 
refers in the same text, and regulates elsewhere \ ia merely a 
rule that if a master declares formally that he regards a certain 
slave as his son, this, though as an adoption it is void, is a good 
manumission. 

It appears from a remark of Aulus Oellius' that in ancient 
times it had been lawjful for owners to give their slaves in adoption. 
There is no trace of this in later times, but Oellius says that it 
was declared to be lawful by many ancient lawyers. As he 
speaks of it as having been done apud Praetorem, it must have 
been simple adoption. There would be the Cessio in iure, but 
no triple sale : this, as we have seen, was no part of the adoptio, 
but an accidental feature necessary for the destruction of the 
patria potestas where that existed. As it did not exist here, 
the cessio in iure would be all that was required. The legal 
sources say nothing of this institution. In later law the desired 
effect was produced by manumission followed by adrogation. 
This led to the establishment of a rule that a Ubertintis did not 
by adrogation enter the class of ingenui, a rule reasonable in 
itself, if rather illogical (It may be remembered that in earlier 
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law it was possible for a patrician to become a plebeian, and 
thus eligible to the Tribunate, by being adrogated by a plebeian, 
but there is no evidence that the converse step could be taken.) 
In classical law the rule went further : it was forbidden for any 
one but his patron to adrogate a libertimta. The rule seems to 
have been directory rather than imperative. The effect of the 
texts on the matter appears to be that if the &ct that he was 
a HberUnuB came to light in the preliminary investigation, the 
adrogation would not be permitted, but that if it was carried 
through in ignorance the adrogation was valid ; the man how- 
ever remained a libertifnua^ and his patron's rights were not 
affected Non debet fieri, eed foustum vcUetK 

(c) Adoption under Justinian of a person alieni turia but 
not a suue heres. Adoptio minus plena was introduced by 
Justinian to avoid the risk of loss of rights by capricious 
emancipation after capricious adoption. Accordingly, if the 
adoptor was a natural ascendant, as it was thought that in 
such a case there was no real risk, the new rule was not to 
apply, and the adoptio was to be still plena. Carrying out the 
same idea in a curiously technical way, Justinian further 
provided, but did not insert the rule in the Institutes, that 
if the person given in adoption was not a euus heres, i.e., was a 
grandchild whose &ther was in the fiunily, then, even though 
the adoptor was an extraneus, the adoptio was to be plena. 
The idea was that as the person adopted had, in strictness, no 
rights in the inheritance of his grandfather, he did not lose any 
rights by the adoption. It is clear however that he would 
have rights if his natural fitther died before the grandfather, 
and Justinian provided for this case by the further rule* that, 
if, in the event, the &ther did so die, so that, but for the 
adoptio, the child would have been a euus heres of the grand- 
fiither, the adoptio at once became minus plena, and he was at 
once restored to his rights as a suus heres. 

It is said by Justinian that he makes the change in the law 
of adoption to avoid the risk of injuiy resulting from capricious 
emancipation of an adopted child, a step which put him in the 
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position of an emancipated child of his own fiither. Bat there 
was a great difference between the effects of emancipation in 
early law and those in Justinian's time. In early law the 
emancipated child lost all share in the sacra of the £Eunily, 
all right to maintenance, all right to a provision in his &ther's 
will, all claim on intestacy, all claim to the iutda of his brothers 
and sisters: he passed out of the fiunily altogether and was 
without means, unless, as was commonly the case, where the 
emancipation was not a punishment, some provision for him 
accompanied it. But in the time of Justinian hardly anything 
of this is left The sacra have long gone with the old fitiths. 
He has claims to maintenance, to succession, and to Mda. 
His right of succession is somewhat lessened in certain cases, 
and that is all. And most of these changes are of long standing. 
What then was the risk of loss which Justinian guaided against 
by his introduction of adoptio minus plena ? He explains it ^ 
as occurring in certain exceptional, but always possible, cases. 
Such fsuctB as the following mig^t arise. A gives his son B in 
adoption, and dies. His estate is distributed, and B has of 
course no claim. Some years later the adoptor emancipates 
him. He now &lls back into the position of an emandpatta 
of his natural &ther, but it seems that there is no retro* 
active effect in this, so that he cannot claim a share as an 
emancipatus. And even if he were entitled to claim, the estate 
having long since been distributed, it would be difficult for him 
to make his right effective : the estate might indeed have been 
all dissipated, and the heredes be insolvent. 

22. The institution of civil bondage, the condition described 
as in mancipio esse, suggests two or three legal problems, the 
materials for the solution of which are rather scanty, since the 
institution, almost obsolete in the time of Oaius, has disappeared 
altogether under Justinian. The duration of an individual case 
of bondage has been much disputed. The opinion that it lasted 
for the life of the person subjected to it is hard to reconcile 
with the law of the XII Tables', which made three sales into 

1 0. 8. 47. 10. pr. * Brans, Fontos, 1. 23. 



Civil Bandage 41 

this position put an end to the potestas, and the same rale 
negatives the view that it was for the life of the pater/amiiias, 
an opinion which would otherwise have been plausible. That 
it was not for the life of the holder is made certain by the &ct 
that one of the modes of release from it was manumission by 
WilL Qaius tells us that in any case except that of noxal 
surrender, and that of the sales in connexion with the process 
of emancipation or adoption, in which the sale was merely 
formal, the bondsman could release himself censu at the next 
lustrum, i.e,, he could have himself entered on the census roll 
in his proper family position, so that the bondage would be 
ended, without the consent of the holder. The effect would 
be that it would not last more than five years. If this is to 
be understood as an ancient rule it settles the question, and it 
has an ancient and formal look. There is however the possi- 
bility that it is a rule introduced only when the institution 
was in decay, and we must remember that, at the time when 
<3aius wrote, the Census was obsolete, and the only cases in 
which the institution of bondage survived, in practice, were just 
those two to which he says the rule did not apply. 

It may be noted that Qaius says he could free himself censu : 
he did not become free, ipso fadOf by the arrival of the next 
censua If he took no steps, he would remain in the same 
position for another lustrum, and it is quite likely that this 
was a not uncommon course: it provided the man with a 
maintenance which he might not be able to gain from his 
own &ther or in any other way. The Jewish law had a very 
similar institution : it was possible for a Jew to be in a position 
of quasi-slavery, an Elbed, to another Jew. This was temporaiy 
in much the Roman way, ie., it lasted till the next Jubilee 
year, which could not be more than seven years, at which time 
it was possible for the Ebed to become free by declaring his 
wish to do so. This rule is too ancient to be coloured by 
Roman notions, but it is surprisingly similar. He did not 
become free ipso facto by the arrival of the Jubilee, but only 
by an act of his own. There is however the difference that if 
he did not claim his liberty at the first Jubilee he could not do 
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80 at any later one : there was a formal ceremony and he was 
an Ebed for life. 

This limitation to five years for the duration of rights is 
found in many branches of the Roman law. It was the ordinaiy 
term for tenancies of land and for tax-fiuming contracts ^ 
A man who had been manumitted might not, after five years, 
in ordinaiy cases, set up a claim to ingenuit<i8\ There is in 
late law a curious revival or survival of a rule at least analogous 
to the one we are now considering : a citizen captive redeemed 
by purchase had to serve his redeemer for five years'. 

23. The case discussed in the sources is always that of sale 
by the paterfamilias. The question suggests itself whether 
a man could of his own free will sell himself into bondage. 
It is clear that he could not in classical or earlier law sell 
himself into actual slaveiy in Rome. But bondage, though it 
may at one time have been the same thing, is a veiy different 
matter in historical times. There is nothing inherently im- 
probable in the idea that he could. We have seen that it was 
possible in Jewish law ; it was allowed in Anglo-Saxon law, in 
a slightly disguised form in the England of the thirteenth 
centuiy, in other Qermanic law^ and, as it seems, in the older 
law of different parts of the extreme East. In bet if Roman 
law never admitted it, it stands in an exceptional position. 
But there is no direct evidence of any such thing, and it is 
most probable that no such right existed. There is indeed 
some slight evidence in the other direction. Coemptio is said 
to be a modification of Mancipatio, and it is perfectly clear 
that in coemptio the woman sold herself. Whether she was eui 
or alieni iurie she was the actual contracting party, atictore 
tutore vel patre, as the case might be. It may however be 
answered to this that it may well have been because the form 
was modified, so as not to treat the woman as a chattel, that 
this self sale was possible. And it ia unsafe to argue firom 
an artificial construction of this kind to a normal application 
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behind it : the law is not perfectly logical. It might also be 
contended that, if she could have sold herself into bondage, the 
process actually done by a lengthy process in coempUo fiduciae 
catua might have been done at one step. But this ignores the 
need of a third person to create and enforce the fiducia, so that 
her manumitter would be a fiduciary tutor. 

There is the further tact in fitvour of the possibility that in 
the form of mancipation, as recorded by Oaius, nothing is said 
by the transferor or the subject All is done by the receiver. 
But elsewhere there are indications that more was said than 
Gains mentions^ 

There is a still more important piece of evidence if we can 
accept the view, formerly dominant, and recently revived with 
strong argument, that what is called the contract of Neosum 
was essentially at its origin nothing but a mancipation of the 
man, by himself, as security for his debt*. The position of 
a neams is of course very different from that of a man in man* 
cipio, but the recorded cases on which the opinion just stated 
rests seem to leave no doubt but that it was possible for a man 
to go through the form of manoipatio, with himself as subject- 
matter. We cannot however infer self-sale into bondage from 
such cases as these : it cannot be assumed that every logically 
possible development actually occurred. 

A further question may be raised : was a person in bondage 
assignable? Could the holder transfer his right to another 
person? There is one well-known case which suggests that 
he could, i.e., the practice, in emancipation, for the alienee to 
sell the son back to his fitther, in order that he might free, 
and have the rights of a patron or quasi-patron. How could 
this be done if a person in mancipio was not assignable ? But 
here, as in some of the other cases discussed, there is the diffi- 
culty that we cannot safely infer a general rule from provisions 
designed in formal transactions to get over difficulties. 

24. We are told in several texts that a person sold into 
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civil bondage anderwent capiiia deminutio. It was of course 
mnima, but it was peculiar from certain points of view. It is 
well known that upon a release he reverted, if it were not 
a third occasion, to his old position, not to a new position 
similar to the old, but to the same position: the oapitia 
deminutio and all its effects were wiped out. This makes it, 
80 to speak, a revocable or provisional oapitia deminutio, a thing 
as it seems unique in the law. This has been ingeniously 
explained by the hypothesis that deminutio was essentially an 
alteration in the entry on the census roll, and that in this case 
the entry was not struck out. He was still in his fifither's 
family, but a note was made on the roll that he was in mancipio 
to a third person. This was struck out when he reverted, which 
as Qaius tells us was another capitis deminutioK However this 
may be, the effects of the transaction, regarded as a capitia 
deminutio, are remarkable. His children bom during the bond* 
age were it is dear still in the poieetas of the original pater^ 
familias. But we learn from Qaius that all capitis deminutio 
destroys the agnatic tie. It follows, therefore, either that this 
statement is not correct for the capitis deminutio produced by 
sale into bondage, which however is the very case in connexion 
with ¥^ich Oaius lays down the proposition, or that a child 
may be bom into an agnatic group to which his &ther did 
not belong at any time between the conception and the birth 
of the child. But Gains also tells us that persons thus once 
or twice sold are still sui heredes. We know from Qaius that 
the three sales which destroyed the patria potesias were a 
capitis deminutio, which seems an unnecessary piece of infor- 
mation, since he has already told us that each one of the sales 
was itself a capitis deminutio. If the holder freed the bonds- 
man after the third sale we know from the Epitome of Gains 
(the original text is illegible) that the manumitter succeeded 
as patron to the exclusion of the trae &ther. What was the 
result if after the first sale the father died, and manumission 
by the holder then followed ? Gains tells us that the person 
so freed could succeed as a postumus to his own &ther. It 
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would seem to follow that the maniimitter could not succeed 
to him. On the whole it must be said that the single mand' 
patio {Nnoduced a veiy imperfect capMs deminutio. It is true 
that the difficulty has been avoided by supposing (1) that the 
statement that each mancipatio in the process is a separate 
capitis deminutio, is a later addition not due to Oaius, (2) that 
in the words which precede this statement' it is meant that 
the maoicipatio and the manumissicm fix>m it together form a 
capitis deminutio, and (8) that at least, in the case of a 8on» 
Gains does not mean each such transaction but only the third 
one. It seems bx more probable that the scheme of capitis 
deminvJtio given by Gains was a modem one not consistently 
worked out. 

The truth is that the conception of capitis deminutio is full 
of difficulties, owing to the imperfection of our information as 
to its course of development. As we see it in the Institutes 
of Gains and of Justinian, it is a kind of civil death, more or 
less complete, accompanied in some cases by re-birth as a new 
man. This notion that the reappearance of the oapiU minufme 
on the legal scene is, as it were, a new avatar, is allowed to 
produce the most surprising results. A person enslaved and 
afterwards freed is, apart from express restitution, another 
person, who is for example entirely free from liability for old 
debts and uiurelated to his old agnates^ The civil death may 
be more or less complete. Capitis deminutio maseima results 
from enslavement, medKi from loss oiciffitas without enslavement, 
minima fix>m any such change in fiunily position as destroys 
existing agnatic ties. Hence, it is said, it may be suffered in 
respect oilAbertas, Oivitas or FamiUa, loss of the first necessarily 
involving that of the others, loss of the second necessarily involv- 
ing that of the third. This provides a convenient scheme, and 
it is the basis adopted by Gains and other classical jurists, for 
their whole discussion of the law of persons. It has been 
pointed out howev^ that it is not so symmetrical as it seems. 
FamiUa is a conception linked to dvitas, and having for Romans 
no signification beyond it. Every (Xms has Familia. Every 
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one who has Familia has Civitas. But though every civis has 
liberty, not every freeman has civiias. Moreover a glance at 
any statement of the effects of capitis deminutio will shew that 
in the classical law some of these effects had no application to 
(7. D, Minima^ and as to most of the others they were, in effect, 
evaded by various interventions of the Praetor. 

Capitis deminutio is only civil death. It does not affect ius 
gentiwn or iiLS naturaie. Subject to the restrictions which have 
just been mentioned it is civil death in the case of minima as 
much as in the other casea But these restrictions began in 
very eaxly times, and call for a little more detailed treatment. 
A capite minuttis was still liable for his delicts\ This is due 
to the fact that such liability is in the nature of a ransom, for 
revenge on the body of the offender. The injured person is 
bought off by payment. As the body of the offender still 
remains the same, this liability still exists. Another exception 
is of a less obvious kind. Ordinary contractual debts ceased to 
exist at strict law, though this unfisdr rule very early underwent 
modification where there were assets which had gone to some- 
one. But debts which the minutus owed not on his own account, 
but by reason of inheritance, debts, that is to say, of a person 
whose heres he was, remained still due at civil law. They could 
be recovered from a person mto whose potestas he has passed, 
by simple direct action, with none of the devices by which 
liability for other debts was ultimately, but only to the extent 
of the assets, brought home to him. For the rule as to here- 
ditary debts Gains assigns the reason that the adrogator has 
now become heres, and the man himself has ceased to be heres. 
The adrogator is heres to the man to whom the adrogatua had 
been heres, not to the adrogatus himself. This is said to rest 
on the notion that as a son acquires everything to his father 
he is considered to have so acquired this hereditas, and thus as 
the adrogating &ther is heres, he is liable to the creditors. 
This is not inevitable logic. The hereditas as such ceased to 
exist at the moment when the future adrogatus entered on it, 
and its debts then became personal debts of the heres. It may 
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be that originally some religious idea entered into this : in the 
classical law it rests on a principle we shall have to consider latere 

26. It is fiurly certain that the elaborate scheme of capitia 
deminutiones presented to us by the classical lawyers is not 
primitive. It is held by many modem writers that early law 
knew of only one degree or kind of capitis deminutio^ though 
there is much disagreement as to the fundamental character 
of the change of position denoted by this name. According to 
one view» based mainly on the meaning of the name itself, 
capitis deminutio is essentially not a destruction of the person- 
ality, but a mere diminution of civil right It has been pointed 
out that this view, a priori extremely probable, owes some of 
the discredit into which it has fetllen to the attempt of Savigny, 
its chief supporter, to explain by means of it all the applications 
of capitis deminutio in the classical law, ignoring the &ct that 
the whole conception had undergone great changes. It is of 
course a consequence of the adoption of this view that we must 
hold that the name capitis deminutio was not applied, in very 
early law, to any cases in which the man concerned passed out 
of die civic society altogether. There is however much room 
for doubt as to the exact cases to which the conception did 
on this view actually apply. According to another view capitis 
deminutio was essentially a destruction of the personality, irre- 
spective of the question whether a new personality was created 
by the change or not*. Whatever may be the truth of this 
matter it is perfectly clear that in the time of Cicero there 
were only two degrees of capitis deminutio : maaima, incurred 
by one who passed completely out of the civic circle ; minima^ 
incurred by one who remained a citizen, but had undergone 
some change in respect of his rights and liabilities dependent 
on agnation'. Logically this scheme might have sufficed for 
the classical lawyers, for, so far as can be seen, the effects of 
capitis deminutio are precisely the same for the man enslaved 
as for the deporiattis. But it is obvious that there is in practice 
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a wide diffeienee between these cases. The slave is extinct for 
legal poipoees : the deportaiius is not, and he may, immediately 
after his deportation, be engaging in transactions with Roman 
eitijBens on his own aooomit, to the extent to which his new 
position allowed of these. The same would be still more 
obriously true of a civia who had entered a Latin colony. It 
is easy to see that this difference would soon reflect itself in the 
language of lawyers, and accordingly there appears a new degree 
of capitis cbmtfitcto, midway between the existing ones, capitis 
deminutio media. 

It is by no means certain that the original conception of 
capitis deminutio minima^ as distinguished firam the greater 
forms, is that presented to ns by Qaiua Many of the cases in 
which his capitis deminutio occurred are creations of relatively 
late law, and only one, Adrcgatio, can be regarded as extremely 
ancient. It has aoo(«dingly been suggested that this deminutio 
needed originally more than paasiDg from the fiuniiy group, 
that it resulted only from passing outside the gentile circle, 
a change which in view of the religious ideas of eaiiy Rome was 
of a more momentous character. However this may be, it seems 
clear that, in the classical law, the essential of capitis deminutio 
was such a change in fiunily position as ruptured old agnatic 
ties, or created new ones or did botL Savigny's attempt to 
explain tdiem as all involving either a definite change for the 
w(»se, or reduction to a semi-servile position in the process, 
is in conflict with uncontradicted texts in the case of the woman 
aiieni iuris who goes into manus, and in that of the children 
of an adrogaiusK But it must be remembered that to say that 
this is not correct for classical law does not n^;ative its truth 
for the original ccmception of the institution. 

Even if we assume the history of tiie matt^ to be somewhat 
as is suggested above, it does not follow that it was logically 
treated by the jurists. We have just seen that the acooant 
given by Gains is not consistent in its details, and there are 
questions into which he does not enter which are diflScult to 
answer. It must suffice to mention one or two of them. Could 

^ See Poste, Oftios, d8, for a stotameiit of the 
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a Latin suffer ca/pitis deminutio of aay kind ? If he could, did 
he suffer it by becoming a citizen ? Was Transitio in pUhem 
ever regarded as a capitis deminutio, other than minima, which 
it would of course be if carried out by Adrogaiio^ ? Did a 
son, nozally surrendered, suffer capitis deminutio ? Tes, if this 
involved transfer by mancipatio, and if the text of Gains just 
discussed* is to be accepted. But both these points are contro* 
verted, and the actual case is not mentioned* 

26. The rules of tutela are for the most part straight- 
forward. The complete change in the conceptions underlying 
tutela which occurred in the course of the development of 
Roman law, so that an institution which was originally de- 
signed for the protection of the property in the interest of the 
successors, became Guardianship in the modem sense, never 
found expression in the fundamental rules of the institution. 
Instead of abolishing the rule that tutela of boys ended at 14, 
a rule quite out of harmony with the new view of tutela, the 
Romans preferred to retain the rule, but to supplement it with 
devices like Restitutio in integrum and Curatio, which gave 
a similar but less effective protection. The perpetual tutda 
of women was not abolished when its absurdity became clear, 
but a class of tutores was invented who could not refuse their 
assent This sort of conservatism is to be found in every branch 
of the law. 

Upon the classification of Tutdae the texts tell us a very 
confused story. Gains, having enumerated Legitimae, Testa/men- 
tariae, Fidtunariae, Dativae, Cessiciae and temporary Praetorian 
Tutelas, remarks that these are all the species, but that on 
the question under how many genera they should be distributed, 
the ancient jurists were hopelessly divided. Ulpian classifies 
tutors under the odd heads Legitimi, ex SenatusconsuUo and 
Moribus, The Institutes of Justinian roughly follow Gains, 
omitting his last two cases as obsolete. The Digest has no 
rubric for Fiduciary tutora Perhaps not much turns on these 

> As to other posnUlities, Qirard, lianael (4) 169. 
s AnU § 24. 
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classifications, but the fiict that the class of Fiduciarii is rather 
hazily conceived is not animportant. 

The fatmfdmilias and the paterfamilicu alone has the right 
to appoint a testamentary tutor, but we are told of cases in 
which a fistther appoints, for example, to an emancipated 8on» 
and the Praetor confirms the appointment without enquiry, an 
institution which has been called tuida testamentaria imper-' 
fecta. There were further cases in which the appointment 
might be confirmed after enquiry, for instance, where an 
esptraneus impubea, without other means, was made heresK 
But this is not properly speaking UUela testamentaria at all : 
it means only that the Praetor, in appointing, will choose this 
man if he sees no reason to the contrary. A tutor could be 
appointed by Will or by confirmed Codicil, and the usual 
form seems to have been TiUum tuJtiortm do. It does not 
seem that appointment by a praetorian will could have been 
valid, though no doubt such an appointment would usually be 
confirmed. ' 

The name Mor legitifnus seems to have been used with 
a stricter and with a wider signification. In its strict and most 
usual sense it means a tutor whose tutela is due to his civil law 
right of succession under the XII Tables. But Ulpian speaks 
of the name as covering any tutor who owes his appointment 
to any lem\ though it does not seem that he would have 
extended it to one who was appointed by a magistrate under 
the lesB Atilia or the lex lulia Titia. Gains speaks in uncertain 
tones as to the parens manumieeor, whose title, though it is 
based remotely on the XII Tables, is in &ct a later development. 
Ulpian may perhaps mean to treat Fidudarii as a subhead of 
legitinii*, a scheme which has been supposed to be that of Servius 
Sulpicius, mentioned by Oaius. 

27. The conception of Tutela Fiduciaria is one presenting 
some diflSculties. What is the exact meaning of this expression ? 
There are two kinds of case which do not seem to have much 
in common. There are on the one hand the extraneus manu^ 

^ D. 86. 8. 4. s Ulp. Beg. 11. 8. * A. 11. 6. 
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nitMor and the tutor obtained by a woman by coemptio fidacuze 
caiMo. We have seen that these are at bottom much the same 
institution. The fiducia is expressly mentioned in the latter 
case, and it is reasonable to infer that it existed, either express 
or tacit, in the case of the eairaneua manumisaor. The form of 
mancipabio provides a ready means for the fiducia, though in 
fiict Gains and Ulpian, who alone discuss it, say nothing of the 
fiducia. This may mean that the fiducia was merely tacit, but 
it is more probable that as the case can hardly have been 
common it was very shortly treated. It seems a very natural 
assumption that tntela fiduciaria was so called because it rested 
in some way on a fiducia. On the other hand there is the case 
of the children of the parens manumigsar, where there can be 
no question, so for as the children are concerned, of soiy fiducia. 
It is not possible to put it down to some change in the meaning 
of tutda fiduciaria between the times of Gains and Justinian, 
since, although it was the only such tutela that survived to 
Justinian, it already existed in the time of Gaiua Why was 
the tutela of the liberi parentis manumissoris fiduciary ? Why 
was it not, like that of the filius patroni, legitima 7 Gains 
indicates the &ct without comment. Justinian makes an 
attempt at an explanation, which is sometimes thought to 
be derived from Modestinus. He remarks that the cases of 
the patron and parens manumisscr (quasi-patron) are alike 
in the &ct that if the manumission or emancipation had not 
occurred, the slave, or son, would have been under their control 
Therefore their tutelae are alike legitinuie. The same is true 
of the filius patroni: if there had been no manumission he 
would have had control of the slave, and thus his tutela of the 
freedman is legiUma. But if the son had not been emancipated, 
the brothers would have had no potestas over him, and thus 
their tutda is not legitima but fiduciary. This plausible reason- 
ing is, however, very defective. It proves too much, for by it the 
tutela of the extraneus manumisscr ought to have been legitimu. 
It does not cover all cases, since if a grand&ther emancipated, 
the fiither would in course of time be fiduciary tutor as child of 
the parens manumisscr. Tet he should have been legitimus, 
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since, had the emancipation not occurred, he would have had 
potestas. And the children of the patron were legiUmi even 
though they had been disinherited, and thus could never have 
had control. The argument rests legitima tutela on control, 
but its right basis is right of succession under the XII Tablea 
Agnates were Ugiiimi tutores though they could never have 
had control. And the argument does not in the least shew why 
the tutela was fiduciaria. There is no suggestion of a fiducia, 
and the liberi do not take the tvJtela voluntarily, as Gains says 
fiduciary tutors do. 

If it could be shewn that the tutela of the parens manvr 
misear was itself fiduciary in classical law, this would explain 
the matter. There is indeed some evidence that this was the 
case. His right of succession at civil law is exactly the same 
as that of the extraneus manumiesar, and he takes the tutela 
voluntarily, exactly as the eictraneus does. Probably they were 
both legitimi tutoree in early law, and the conception of fiduciary 
tutela dates at first fcom a time later than the introduction of 
the edict postponing the eictraneua to the decern pereonae. It is 
clear that the parens was a legitimus tutor in the later law. 
Oaius gives the reason : he is very like a patron and similar 
honour is to be paid to him. But the texts shew a somewhat 
uncertain state of doctrine as to the exact limits of legitima 
tutela and of its relation to fiduciary tutela, and a case can be 
made out on the texts for the view that for the classical lawyers 
the parens was in strictness a fiduciary tutor. Gains incident* 
ally calls him a legitimus tutor, but does not mention him as 
such in his classification of tutors. The longish passage in 
which he appears to do so is an insertion of modem editors, who 
insert the words with no authority because they think they 
ought to be there. In one passage (G. 1. 172) he plainly calls 
him a fiduciary tutor, but adds that as he is like a patron 
et legitimus haheatur, where the et and the habeatur are both 
significant. Ulpian makes the same omission and remarks 
further that an extraneus who is admittedly fiduciary is tutor 
per simUitudinem patroni, The similarity of this language to 
that of Gaius^ if the passage is read as it is in the manuscript, 
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strongly saggests that the course of thought of Ulpian and 
Gains was the same. Even in the Digest, Ulpian appears as 
suggesting that there is something exceptional in the tidda 
legMma of the parens : vicem legiHmi tutoris 8i^net\ Ulpian 
also tells us that the lex Claudia abolished the legitima tutda of 
women, except that of the patron. It certainly did not destroy 
the tutda of the parens. Gains speaks of it as having destroyed 
the tutda of the agnates. It seems to foUow that when that 
law was enacted, either the parens was not distinguished from 
the pa1a:on, or he was not regarded as a legitimus tutor. Either 
view makes the proposed insertion in Gains very doubtful. 
But all this can be suggested only as a possible solution of the 
difficulty. 

The appointment of tutores by the magistrates was the 
subject of repeated legislation, much of the constitutional 
significance of which is lost It is an ancient institution, since 
the lex Atilia dates from, at the latest, about 200 B.G. Tlie 
appointment of tutores was regarded as a very important duty, 
and it was then probably a rare one, since it was to be exercised 
by the Urban Praetor and the majority of the Tribunes. It is 
stated not to be included in either Imperium or lurisdictio, but 
to depend in every instance on a statutory provision*. In the 
classical law it was possible for the tutor appointed to object to 
the appointment, and to shew that there was another person 
better qualified for the post — potioris nominatio. And Paul 
teUs us that this better qualification might consist either in 
more near connexion or in greater resources*. 

28. The tutor's control over the fortunes of the ward is com- 
plete, since, while the latter can engage in transactions which 
cannot impose any obligation on him, unilateral transactions, such 
as stipulation, in which he is the creditor, he cannot bind himself 
without the auctoritas of the tutor, while the tutor, on the other 
hand, by his power of administration — negotiorum gestio — can 
act on behalf of the pupMus in most cases. There were some 
acts however which could not be done by representative, and as 

1 D. 96. 4. 8. 10. * D. 96. 1. 6. 9. * Paul, Suet. 9. 9S. 9. 
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to these it seems that some diflScuIty must have aris^i in early 
law. Of these Actus LegMmi, the most important bom this 
point of view were Cessio in iure and Cretio. It would appear 
that so long as the pupiUus was in/ana, or infantiae prowimua^ 
these acts could not be done at all, since the child was too young 
to be prompted through them. An infans has no ifUelleetus, 
In the classical law there were informal methods which might 
usually be employed, so that the tutor could act, but it seems that 
in earlier law there must have been some way out, some way, for 
instance, with which we are not acquainted, by means of which 
an infant pupiilua could make formal cr^io on an inheritance. 

No doubt bilateral transactions with a pupilhu without the 
cooperation of his tutor would not be common, but it must be 
noted that the result of them would not be quite so onesided 
as might appear from the bare statement of the rules. If, for 
example, the child agreed to sell or to buy, the other party 
could not be compelled to fulfil his part unless the pupUlus waa 
prepared to do his part also. Such a transaction would be in 
effect one which the child might enforce or avoid, but which 
could not be enforced against him, a state of things which 
exists in Ebiglish law with regard to many contracts made by 
a person under age. Tlie case is more complex if the ward is 
entitled to performance without any render, immediately, on 
his part, if, e.g., the vendor has agreed to give credit without 
security. It is easy to see that the vendor's position is bad. He 
is presumably bound to deliver, and he cannot require payment. 
When the agreed term of credit has expired, he has, not exactly 
his action for the price, but only for so much of it as is repre- 
sented by the actual enrichment of the pupiUus. How this 
enrichment is calculated we are not clearly told. 

The perpetual tutela of women, like the guardianship in 
chivalry of our law, has in view quite other interests than those 
of the wom€m herself. Qaius observes that the notion that 
women are too lightminded to look after themselves affords 
merely a specious pretext. The maintenance of the power of 
Ugitimi tutares, and the nature of the transactions to which 
their consent could not be compelled, shews clearly enough 
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that it was the retention of the property in the family which 
was the governing idea. It is worth while to notice, however, 
that although Gains speaks of the institution as still existing, 
it has long since ceased to be very oppressive. In the case of 
an ordinaiy ingenua, after the abolition of the perpetual tutela 
of agnates, the l^fMma tutela could arise only in the case of 
emancipated women, and in their case only in the father, and 
so long as he lived. There is nothing very oppressive in a 
control by a &ther during his life over property of which 
perhaps the greater part, if not all, was wealth to which in 
the ordinary way the woman would not have succeeded till 
after his death. 

The term curatio covers institutions so different as to have 
very little in common. Two cases of Cwratio, that over Furiosi 
and that over Prodigi are ancient institutions of the civil law, 
and resemble tutela far more than they do the two other cases 
of Ouratio, one of which, that over minors above 14, is as a 
general institution almost post-classical, while the other, Cura 
pvpUlorum, is certainly not very ancients The question may 
be asked why the ancient forms were not classed as tutelae. 
The answer seems to be that the power involved in Udela is 
conceived of as an extension of the pairia potestaa, and essen* 
tially continuous with it, but the power of the curator may 
supervene at a later time in life, after the lunatic or spendthrift 
has been in full enjoyment of his rights as an adult civia sui 
turn. 

Curaiio of minors over 14 is an outcome of the Praetor^s 
practice of refusing RegtituHo tn integrum, even where the 
minor's interests have clearly suffered, if the transaction had 
been gone through with independent advice. As a general 
institution of the law it is a novelty in the time of Qaius, and, 
owing to the defective state of his manuscript, we do not know 
what he had to say about it. Apparently in the classical law 
a minor who had received a curator on his application (for in 
general no one was bound to have a curator) could still act 
without him if he preferred to rely on the older system, though 
it is likely that Restitutio in integrum was less readily granted. 
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But under Diocletian a change was made : the acts of a minor 
who had a cwraJtor did not bind him unless the curator had 
assented, so that he was very like a person under tutdck. 

29. We have seen that the law of Persons as stated in the 
Institutes does not contemplate what are called Moral or Juristic 
Persons: the term Person is not used in a technical sense* 
Nor do the Soman jurists of any age speak cmywhere of what 
are now called "juristic persons," by that name. But it must 
not be forgotten that they did recognise groups of persons as 
capable in their coUective capacity of rights and duties, which 
were regarded as vesting in the body itself and not in its 
members^ They had what we call Corporationsi and they 
called UniveraiUUea, of various kinds. The State, or PopubiB^ 
itself according to Soman theory the necessary creator of all 
Corporations, is nevertheless a Corporation. It is, however, a 
Corporation, the importance of which lessens as the Emperor^s 
ascendancy grows. On the other hand, there is nothing cor- 
porate about the Emperor's property, whether the Privata Res 
Caesaria or the Patrimanium. As to the Fiaeus, the dominant 
opinion is that what are called fiscal rights are really the 
property of the Emperor, and have nothing corporate about 
them. But we cannot here enter on the question whether the 
Fi8GU8 had or had not a juristic personality. If it had, the 
persistent usage of attributing the ownership of res fiscales to 
the Emperor may be explained as due to the &ct that, as they 
were clearly not the property of the Soman people, there was 
no other way of finding any human being or beings who could 
be regarded as their owner. Lawyers of that age were certainly 
not able to take the step, of considering the property as be« 
longing to the abstract fund itself, which is taken by modem 
German law. 

Another important type of Corporation or universitas were 
the municipalities, the townships and colonies of various kinds, 
of which Soman legal theory required that the State should be 
the creator. It has, however, been observed that they must 

1 As to these oases, see Miiteis, BOin. Priwtndht, 1. 889199. 
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have eziBted before the State itself, inasmuch as the Roman 
State was nothing bat an expanded municipality. 

In addition to these there were the various forms of Col- 
legium, the religious Sodcdicia, the craftsmen's Guilds, the 
burial clubs and friendly societies, €uid perhaps the Sacietates 
Pyblieanorum. But the questions to which of these, and when, 
and under what conditions, and to what extent, juristic per- 
sonality was extended are much too controversial to be here 
considered 

It is perhaps hardly necessary to say that there is no 
warrant in the Roman texts for the view expressed by Austin 
that juristic personality was attributed to the Praedium dami- 
nans to which a praedial servitude was attached. 



CHAPTER III 

THE LAW OP THINGS. PBOPBRTY 

90. The Ivs quod ad Res pertinet reeembles Austin'e Law 
of Things in that it contains the greater part of the law, bat 
this is almost all their resemblance. The two schemes start 
from different points of view. The special effects of contracts 
by persons in exceptional positions, such as filiifamUias, are 
considered nnder this branch of law, while for Aastin they are 
certainly matter for the Law of Persons^ The lua Rerum is 
not that general part of the law which cannot be more con- 
veniently treated in detached provision& It is the law of 
Patrimonium, the discussion of all those rights known to the 
law, which are looked on as having a value capable of estimation 
in money — anything, as Dr Moyle says, by which one is actually 
or prospectively ** better off," all these expressions being sub- 
stantially equivalent The rights which are incidentally 
mentioned under the Law of Persons do not constitute a diflS- 
culty, since they do not in general admit of estimation in 
money. A man may bring an action asserting or denying 
liberty, a fistther may " vindicate " a son, but there can be no 
question of damages in either case. Tlie rights which owners 
and other persons can have in a slave are dominium, servitudes 
and the like, and are therefore part of the lua Rerum, There 
is indeed somewhat more difficulty with respect to those rights 
which are incidentally discussed in connexion with the lus quod 
ad Actiones pertinet. Besides pure procedure, this branch of 
the law contains discussion of some cases of obligation, of rights 

^ Austixi, JarigpradeoQe, 9. 706. 
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of action as well as procedure in actions. Some of these, indeed 
most of them, are introduced merely incidentally as illustrating 
the form of action at the moment under discussion. This is 
plainly the case with those which are mentioned in the course 
of the explanation given by Gains of Acti(mes Fictitiae. The 
same is evidently true of the Actionem Adiectitiae Qualitatis 
available against his master on a slave's contracts, as to which 
Gains expressly says that he is compelled to discuss them be- 
cause he has just had occasion to mention the actio de peculio. 
The reference which he mentions does not indeed survive, but 
it was doubtless in the course of the two now illegible pages, 
which occur a little earlier. The discussion of this first class of 
accessory actions brings with it, of course, that of the others, 
the various noxal actions. But all these accessory actions are 
discussed veiy fully, and not merely allusively, and the question 
arises why it appeared more convenient to discuss them here, 
rather than in connexion with the law of Obligations. This 
point will have to be considered later : here it is enough to say 
that the obvious affinity between the conception of an Obliga- 
tion and that of an Action, especially where the obligation is 
a rig^t of action, is one which has left many traces in the 
Sources, cmd renders transfers of this kind very intelligibla 

81. A Bm is hardly easier to define than is a Thing. With- 
out attempting absolute precision, a task from which the Roman 
lawyers themselves would probably have shrunk, it may be 
said that, for the purposes of the iiu rerum, a Res was an 
element in wealth, an asset, something which would appear on 
the credit side in a man's statement of afiSura Essentially it 
appears to be an economic conceptioiL lliat is to say it is not 
only a different notion firom the Austinian Thing, but it belongs 
to a wholly differont range of ideaa For Austin a thing is 
apparently a purely phjrsical conception. A thing, he says, 
is a permanent external object perceptible to the senses^ It is 
a material object, and it may be supposed that he is really 
thinking of objects over which thero may be ownership. This 

^ Austin, Jorispnidenee, 1. 86S. 
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conception may have some utility in legal analysis, but it is 
of no help in the study of the Roman Law. 

It would perhaps be more exact to say that this definition 
of a Res as an element of wealth is a definition of those res 
which the law was concerned with: the air and the sea are 
res, but they could hardly be assets. The important point is 
that it is economic, or legally guaranteeable, value which is 
present to the author of this classification. 

32. Qaius and Justinian both begin their discussion with 
certain classifications of things, obviously not in any way con- 
fined to physical object& Tlie main classification is according 
to the rights which exist over them, the distinctions turning on 
the questions, how &r, and by what manner of owner, they are 
owned. The writer is no doubt thinking primarily of physical 
objects, the rights over which depend somewhat on their actual 
nature. But rights of all kinds have their place in this scheme : 
an obligation or a servitude may be a re9 univerdtaHs, as well 
as a piece of land. The other important classification is into 
res corporaies and res incarporales, and here, subject to a 
certain confusion, it may be said that the classification is 
according to physical nature. Rights are res incorporales* 
Phjrsical objects are res corporales. All rights are necessarily 
incorporeal: they cannot be made perceptible to the senses. 
But one right, and that the most important, is consistently 
treated as if it were corporeal The writers do not indeed 
definitely say that ownership, or rather daminium, is a res 
corporalis, but they do not in terms distinguish between a 
physical object and the right of ownership of it. Thus what in 
the texts are called the modes of acquisition of res o&rparcUes 
are really modes of acquisition of dominium. In refusing to 
class dominiwm aa a res incorporcdis, they are merely adopting 
em inveterate habit of everyday speech which any one may 
observe for himseE In English law an Estate in Possession in 
a piece of land is called a corporeal hereditament It may be 
added that, in Roman law, the usage is more or less justified 
by the fact that the word habere has a technical sense in 
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which it means '' to hold with title V' so thAtJiindum habere and 
dominium fundi habere mean the same thing. Another aspect 
of this verbal confusion is seen in the Roman treatment of 
Possession, where the person who holds the object has a right 
less than dominium, e.g, usufiruct. They say that res incor- 
porales cannot be possessed, and the usufructus is a re« in- 
eorporalis. Hence it follows, though the texts are not too 
clear on the matter, that a usufruct cannot be possessed, but 
is the subject only of quasi poseeseio or passeesio iuris*, Tet 
what is possessed is clearly the physical thing. It may be that, 
as has been said, this is a device for reconciling independent 
possession, by the owner and the fructuary, with the principle 
that two persons cannot independently possess the thing in 
solidum. The question may be asked whether the inferior 
modes of ownership, bonitaty ownership and the like were 
considered as res corporales. The answer seems to be that 
these different types of right are not considered in the Insti- 
tutes as independent institutions at all. It will be remembered 
that the sources provide no name for them. They are pro- 
tected by actionea fictitias, and may best be described as states 
of &ct which are treated by the help of fictions as if they 
amounted to dominium. 

In describing iura as ree, the lawyers do not distinguish 
between rights in rem and rights in personam : the right of 
usufruct and the rights resulting from a contract are alike res. 
It may, however, be well to note that the word lus, standing 
alone, and used to mean right, not law, ordinarily means what 
we call Iu8 in rem, and especially ivs in rem less than owner- 
ship, e,g. a servitude, or differing from ownership, e.g. ius 
poteetaiia. If a Roman lawyer speaks of a im over property 
he practically never means ownership. If a man brings an 
action to recover property, his formula claims that the thing 
is his. If he is claiming a servitude he claims that he has such 
or such a ius over the land. It is not often that a right in 
personam is called tk ius: we do indeed occasionally see such 

1 D. 46. 1. 8a 9. 
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an expressioa as iu$ obUgationis, but neyer in the farmtila of 
an action, or in any context in which it ia necessary to use 
exact language. This limitation of the conception of a $«« as 
what we should call a iu8 in rem ia well illustrated in certain 
rules as to the capacity of slaves. A slave could stipulate for 
his master, ije,, for money or any other thing to be given to 
him for his master, but if he stipulated for a tus of any kind 
to be given to him, using the word mihi, this was literally 
impossible, since he could not have a iaa. Accordingly the 
stipulation was invalid, unless the words were such that an 
untechnical sense could be put on them\ Justinian tells us 
in the Institutes that where a slave stipulates that he shall be 
allowed to cross a field, this is quite valid, but the words used 
say nothing about a tus. There is no servitude, but a mere 
contractual right. Such right as the contract creates vests, as 
all rights must, in his master. But what was contracted for 
was that the slave should be allowed to oroes the field, so that 
the right which the master acquires is that the slave shall be 
allowed to cross the field: the master himself has no such 
power. 

SS. The ius rerum is treated under two main heads, the 
discussion of what modems call iura in rem^ including tcnt- 
ffersitaUs iuria, being foUowed by that of iura in personam, 
called by the Romans Obligatio, Any exact logical arrange* 
ment of this kind is likely to be diflScult of application to any 
actual legal system. The complexity of fietcts and resulting 
legal relations is so great that there will inevitably be found 
to exist rules which cannot conveniently be placed under either 
rubric Austin found it necessary to make two other classes 
of rights, which he called less and more complex combinations 
of iura in rem and iura in personam, the former being such 
things as mortgage, the ktter being UniversiUxtes luris, of 
which the heredOas may be taken as the type. He shews the 
insufficiency of the Roman arrangement, but the point of his 
critidsm is somewhat blunted by the &ct that he is compelled 

1 D. 45. 1. 8S. 6-9. 
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to admit, in the same context, that it is impossible even on his 
own arrangement of the Corpaa luris to observe with strictness 
the various distinctions on which it is based \ As to the Roman 
scheme, it must be admitted that the conception of heredUas as 
a unit — a ius in rem acquired by the act of entry, though it 
was evidently convenient — was a bold fiction without logical 
justification. It is, however, to be borne in mind that what is 
always present to those who speak of the hereditas as a unit 
is the iura in rem it contains. This £act is brought out in the 
rules of the hereditatis petitio. This was the action for the 
recovery of the hereditas or part of it, as such, and it lay in 
general only against persons who held it claiming to be heredes, 
or alleging no title at all, and only where what they held con- 
sisted of iura in rem, bits of property belonging to the estate* 
It is true that there was one exception to each of these limita- 
tions*, but, without going into them in detail, it may be said 
that they are merely extensions on grounds of obvious con- 
venience. The hereditatis petitio did not ordinarily lie for the 
recovery of debts, and there was no corresponding collective 
action for these. Separate actions must be brought for each 
of them. 

Of what Austin calls the less complex combinations the 
only one which needs mention is Pledge. It is the practice of 
modem commentators to treat this as a ttia m rem, since the 
possessory right is valid against third persons, and to give it 
a place with emphyteusis and superficies, as a, ius in rem other 
than servitudes. Neither Gains nor Justinian so deals with it. 
The reason seems to be that the pledge possessor can take no 
economic advantage from the thing. His wealth is not increased 
by it| though his security is. His right is nothing more than 
the right to retain or regain possession: this right is secured 
by the machinery of the Interdict, the acHo Serviana, etc. and 
is rather matter for the law of actions. It may be added that 
the institution of pledge of a debt, recognised by the later 
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classical law, cannot well be brought under the rubric of iura 
in rem\ Modem English law has seen a considerable develop- 
ment of the doctrine that a tus in personam can generate a ius 
in rem. Thus a contract creates essentially a tus in personam, 
but there is a right against every one that he shall not induce 
the other party to break his contract. This idea is not pro- 
minent in Roman law, but there are signs of it. If A destroys 
a thing which B is bound by contract to give to C, so that B is 
released by ca^w, A is liable to an clcUo doU\ Altogether it is 
fJEurly clear that an exact division of the law imder these two 
rubrics cannot be looked for. 

34 Dominium is a conception which needs careful ex- 
amination. The name is sometimes conveniently employed as 
a collective term, to cover all iura in rem, but this usage has 
little or no warranty in the texts. The sense in which we are 
here considering it, that in which the Romans ordinarily used 
it, is one of which Ownership is a rough translation. Dominium 
is commonly defined, by an expression which though not Roman 
is of respectable antiquity, as *' ius utendi, fruendi, abutendi" 
the right of using, enjoying and destroying. Except that these 
words say nothing expressly about rights of alienation, they are 
a ftdr description of the rights of an unencumbered owner in 
possession, but a few obvious illustrations will shew that they 
do not in the least represent the Roman notion of Dominium. 
In the classical law, a man who had received a res mancipi by 
Traditio from the dominvs had all the rights enumerated in 
the definition, but he was not dominus : he held the thing in 
bonis, but he had not dominium. In the same case the old 
owner had none of these rights, but he still had dominium. 
The underlying idea of dominium is akin to that of feudal 
lordship. It is that right over a thing, vested in a person who 
has commercium, which has no right behind it However much 
of the material content of the right be cut away and transferred 
to other persons, so long as the dominus has not divested 
himself, or been in some way deprived of, the nudum ius 

1 D. 20. 1. 20. * D. 4. 8. 18. 6. 
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Quiritium, he is still dominus of the thing. Even where someone 
else holds the thing in perpetual emphyteusis, so that the right 
of the owner is reduced to almost nothing, he is still dominus. 
The same idea may be expressed roughly, though perhaps not 
quite accurately in another way. To determine whether a 
person in actual enjoyment of a thing is its dominus, assume 
that he abandons it. If no one then has any claim on it, 
against a person without title who seizes it, the person who 
abandoned it, if a civis, was the dominus. In general the term 
dominus is not applied by the jurists to any person but the 
holder of the dominium ex iure Quiritiufn, the ultimate right. 
There are of course exceptions : the term is not always used 
in the strict sense. Qaius, in one or two texts, speaking of 
different kinds of owners, uses the word domxnos to include 
them alL The holder in bonis is one of them. But he does 
not call the holder in bonis, dominus, or his holding dominium, 
though he has to use circuitous expressions to avoid doing so, 
and his sentences would run much more smoothly if he did A 
good deal later there are enactments of Diocletian in which the 
name dominus is applied to the holder of provincial lands^ So, 
too, Justinian in abolishing the inferior varieties of ownership, 
speaks of the various cases as differentiae inter dominos\ But 
these texts are very few, and shew a laxity of usage corre- 
sponding to the decline in importance of civil law conceptions : 
they throw no doubt on the real classical usage of the word. 

Short of this Dominium there were of course many inferior 
kinds of holding which were practically ownership, and were 
protected in their various ways. Such were the cases of owner- 
ship of solum proffinciale, and of ager vectigaiis, of ownership 
by peregrines, and, of &r greater importance for the study of 
Qaius, the case of ownership of a Res Mancipi, acquired by 
Truditio. It may be worth noticing that so &r as names go, 
we shall find no indication in the texts that these are cases of 
ownership: there is no substantive that expresses the right. 
Early commentators have indeed invented the name Dominium 
Bonitarium, which seems in strictness to be meant to apply 
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only to the last named but is sometimes extended to others : it 
is, however, obvious that there is nothing Soman about this 
expression. So fiur as names go, persons holding these rights 
are no more than possessors. In fiact of course they are veiy 
different from possessors without title, since their rights have 
all the practical stability of ownership. But there is nothing 
but circumlocution and actual description of the rights to 
express the various differences. 

36. Much the most important of these cases of inferior 
ownership is that of the person who has received a res maneipi 
from the owner by ircLdUio merely, without the formal nuin-- 
cipatio which was necessary to the transfer of dominium. He 
is said rem habere in honia^ and it is a commonplace that he is 
as well protected as if he were the dominus. It is also a 
commonplace that a main part of his protection is the AcHo 
Publiciana. Yet we are nowhere told in the Sources that this 
action was available to him. The case being obsolete in the 
time of Justinian, owing to the abolition both of formal con- 
veyances and of all the distinctions between different kinds of 
ownership, we could not learn it from him, and we are not 
expressly told it by Gains or in any other surviving classical text. 
There are, however, many texts from which this ajqilication of 
the actio Publiciana may be more or less safely inferred. 
Without discussing the various arguments which have been 
used in fiivour of one or the other opinion, we may say that 
there is now almost complete unanimity in favour of the view 
that the holder in hania could use this action, though there are 
still many differences of opinion on the question whether the 
formida was the same in this case as in the case, to which we 
know that the action applied, of the bona fide poeeessor, i.e., one 
who has received the thing in good £uth, either with or without 
formal conveyance, fit)m one who was not in fiact its owner. 

The working of the protection of the bonitary owner is in 
some of its details imperfectly known, but it is possible to give 
a general account of it. So long as the holder is in actual 
possession, it is plain that he cannot be effectively attacked 
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by anyone but the dominua or someone claiming under him, 
assuming, that is, that the dominus had been at the time of 
the transfer in a position to give him a good title. If indeed 
there were an outstanding jisufiruct, or the property had been 
pledged by the dominus^ the holder of the right could of course 
claim the thing fix>m the bonitaiy owner, but he could have 
done so equally if there had been a formal conveyance, so that 
we need not consider that case. Apart fix>m this, if anyone 
else claims the property fix>m the bonitary owner, the claim 
must necessarily fidl, since no other person can prove any title 
to the thing, and a claimant must prove his title. It follows 
that so long as he is in possession the bonitary owner needs no 
special protection against third persona But the old owner, 
not having formally divested himself of dMninium is still 
domtfiiM, and is thus in a position to prove what the plaintiff 
in a real action has to prove, i.6., that the thing is his eo? iure 
QuiriUuni, This would be conclusive at civil law, but the 
Praetor's Edict comes to the relief of the bonitaiy owner. It 
gives him what is called the Exceptio rei wnditae et tradit(ie\ 
That is to say, he is allowed to plead that the plaintiff, or 
someone from whom the plaintiff derives his claim, has sold 
the thing to him and delivered it, and proof of this would 
amount to a complete defence. The exact wording of the 
exc^stio is not known, though its name probably follows it 
fitirly closely. It will be noticed that it speaks of sale, and no 
doubt at first it applied only to the case of sale, but in classical 
law it applied, mutatia mutandis, to gift as well, indeed to any 
case of transfer ex ituta cauact. It is plain that this is complete 
defensive protection, at least where no claim but that of owner- 
ship is set up. But, as we have seen, the case is different if 
there is an outstanding ins in rem, e.g. usufruct. If it was 
created prior to the sale the holder will have no defence against 
a claimant who sets it up. The exceptio must be ineffective 
against one who does not claim under the vendor, or whose 
right was prior*. What is the position if the usufruct was 
created, as it might have been (since the transfer left the 
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vendor daminus), after the sale and delivery to the buyer 7 The 
case is not discussed, but it appears that the eaceptio must have 
applied in this case, though no doubt with some change of form. 
It might, however, happen that from some cause the holder 
lost actual possession. It might happen, for example, that 
during his absence some other person entered on the property, 
in good or bad faith, and refuses to give up possession. How 
is the bonitary owner to get it back ? In some cases the inter- 
dict Uti PoaMetia would serve his turn, but there are many 
cases of adverse possession which are not within the terms of 
that interdict. The bonitary owner is not damtnus, and thus 
he cannot bring a vindiccUio : he cannot allege, as a plaintiff in 
this action must^ that the property is his 6sa? iure Qutriiium. 
Here too the Praetor comes to his relief by providing in his 
Edict an action called the Actio Publiciana^ which serves his 
purpose equally well. This action is based on the fiact that the 
bonitary owner whom we are considering will, in the ordinary 
course of things, become domtnta, by lapse of time, by Umuxipio, 
of which he satisfies all the requirements, since he holds the 
property bona fide ex iueta cauea. The actio Publiciana is a 
frindicatio, so hx modified in form that it directs the index to 
give judgment in &vour of the plaintiff, if he would have been 
the owner had he held the property in question for the period 
of usucapion. It is presumed in his fisivour that the time of 
usucapion has run. This is all that is presumed : it is still for 
him to prove that he is in via ueucapiendi. This he can readily 
do if, as will normally be the case, the thing is habUia and free 
from any vitium. It is an (ictio fictitia in which the claimant 
fiaigitw anno poeeediase. This is not the same thing as saying 
that he is presumed to have acquired it by tuuoapio. Gains 
does indeed once use unguarded language of this kind: he 
says, fi/ngitur ueucepisse, but usually he is more exact. It is 
obvious that such a fiction would leave the iudex nothing to 
try, for if, in a real action, we begin by presuming that the 
thing belongs to the plaintiff, there is nothing left to do but to 
give judgment in his fisivour. All that is presumed in the 
present case is lapse of time, which is conclusively presumed, 
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and bona fides, which is always presumed, though of course the 
presumption may be rebutted. In our case, however, there can 
be no question of this, since on the fSacts there is obviously good 
fidth. All the other requirements of usucapio the plaintiff has 
to prove. It is clear that with this action and the before- 
mentioned exoeptio the bonitaiy owner is sufficiently protected. 

The a4:itio Publiciana is also available, perhaps even primarily 
available, to a bona fide poesessor, i«., one who has received 
the property in good &ith from one whom he supposed to be 
capable of transferring the ownership to him, but who in hct 
was not so capable. It is clear, however, that his protection 
must be less complete. It is not the object of the Praetor to 
destroy the law of usucapion, or to prevent an owner from 
recovering his property. The bona fide poseessor is not pro- 
tected against the true owner, but only against third persons. 
Thus the eaceptio rei venditae et traditae, which is usefol only 
against the vendor or those claiming under him, has no appli- 
cation to this case. The mere bofia fide poaseesor has the actio 
Publiciana against all but the true owner. Indeed he has it in 
a sense even against the owner, but the latter is allowed to 
plead in defence the eteceptio iiLSti dominii, an allegation that 
he is the true owner of the property^ When we say that a 
bona fide poseeeeor could bring this action we must remember 
that a bona fide poeseasor does not know that he is not the 
owner. As he thinks he is owner he will ordinarily bring 
vinduxUio. It is only when this fails him, as he is shewn to 
have no title, that he will bring the actio Publiciana. For our 
purpose therefore, a bona fide possessor is one who is in via 
usucapiendi, as his possession began in good fsdth: it is 
immaterial that he has now discovered his mistake. 

There is another point which must be made clear before the 
working of these proceedings can be understood. We must 
understand that when the parties come into court the Praetor, 
who has, in all probability, never heard of any of them before, 
cannot know, though he has to issue the formtUa, whether the 
claimant is a bona fide possessor, or a bonitaiy owner, or whether 

1 D. S. 2. 16, 17. 
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the defendant is the dominua or not. He cannot without trying 
the whole case determine these points, and that is not his 
business. He cannot take their words for it, and, indeed, cases 
can be readily supposed in which the parties themselves do not 
know the true situation of affairs until the matter is thrashed 
out. Some of the fistcts might be known or admitted. Thus 
it might be admitted that the plaintiff was only a b(ma fide 
possessor, in the above sense, but the defendant's allegation 
that he was the dominus might be challenged. In such a case 
the formula would be easily drawn. It would run somewhat as 
follows, " If it appears that AJL would be dominus if he had 
possessed for a year, then, unless it appears that NJNT. is the 
dominus, condemn N.N. ; if it does not appear, absolve N.N." 
This is of course an abbreviated form, but it gives the essential 
parts. We are told that the excqi>Ho itisti dominii was given 
only "causa cognita\'* i.e., only after enquiry, and thus the 
Praetor would refuse it if he was satisfied that the defendant 
had sold and delivered the property to the plaintiff. There 
were other more complicated cases of which we shall have to 
make some mention, in which the Praetor would have to make 
some enquiry into the fisicts before issuing or refusing this 
swceptio. If all the material fiacts were disputed, as they well 
might be, the formula would run somewhat as follows : ** Let 
T be iudecp. If Aulus Agerius would be owner of the Fundus 
Comelianus if he had held it for two years, then, unless it 
appears that Numerius Negidius is the dominus, and even then 
if it appears that Numerius Negidius or someone under whom 
he derives title sold and delivered the land to Aulus Agerius, 
condemn Numerius Negidius to pay the value, unless he re- 
stores the land at your discretion. If it does not so appear 
absolve Numerius Negidius." It will be seen that this /ormuZa 
submits the whole issue to the iudeos, and if he decides the 
matter in accordance with these instructions, the result will be 
what has been laid down in the foregoing paragraphs as to the 
protection of the bonitary owner and the bona fide possessor. 
Some details are doubtful : it is not clear, for instance, that all 

> D. 17. 1. 67, 
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the texts dealing with the exceptio ituti dominii are in accord 
— it may be that there were different views as to formulation \ 

86. Of the many complications which might occur, and 
the oontroyersies to which they have given rise, we can indicate 
only a few, but some account of them is necessary to an under- 
standing of the part played in legal life in Bome by this system 
of remedies. 

It might happen that a bonitary owner or a bona fide 
possessor lost possession and the new possessor acquired the 
thing by usucapion. Was it still possible to bring the AcUo 
Fublidana ? It is clear that on the formula as we stated it, 
this might still be possible, for it might still be true that if the 
bonitary owner had possessed the property for a year, he would 
now be owner. But it is equally clear that to allow it would 
be to defeat justice and the general purpose of the action. As 
to what really happened there is little authority and much 
diversity of opinion. According to one view, the action is 
refused, or fails, because even though he had possessed for the 
necessary time he would not now be owner because there has 
been a transfer of dominium to another person. According to 
another view*, the action is available in principle, but is rebutted 
by the exceptio iusH dominii. According to a third, the rule is 
as last stated, but only where the alienation has been involun- 
tary. But there is no real difference of opinion as to the 
practical outcome. 

One of the points which it is necessary to decide before 
forming an opinion in these questions is whether the possession 
which is pretended for the purpose of this action is to be dated 
forward from the traditio, or backward from the time when the 
action is brought. This point is material also in relation to 
another point. If a bonitary owner has once brought the AcUo 
Pnblidana successfully, and afterwards chances to lose the 
possession again, before he has completed his usucapion, there 
ia of course nothing to prevent his bringing the action again, 
and as often as he needs it. But how does the matter stand in 
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the case of a bona fide poneaeor ? If he has once brought the 
action and contemplates bringing it against a new disturber 
of his possession, and the possession which is feigned is dated 
back from the time of the action, then it is his new possession. 
But that did not begin 6ona fide^ for when he acquired it he 
knew that he was not owner, or at any rate may have known 
it, for it is possible he may still have thought himself bonitary 
owner. But, apart from that case, he is not «fi via usucapiendi, 
for the texts are clear that a second possession begun in bad 
&ith cannot be added to the first for the purpose of usucapion* 
On that reasoning he cannot again bring the Actio Publiciana. 
But there is a good deal of controversy as to these questions^ 

It may well be that two persons are each entitled to the 
Actio Publiciana. It may happen, for instance, that a bonitary 
owner has lent the thing to the dominuSf who dies, and whose 
heres sells and delivers the thing to a third person. Difficult 
questions may arise as to which of these is entitled to the 
action against the other. If one is a bonitary owner, and the 
other a mere bona fide possessor, the law is clear : the former 
will win both as plaintiff and defendant, though in the last 
case the form of his defence is not known. If both are bona 
fide possessors the texts are not clear, but it seems that if they 
had both received the thing from the same non-owning vendor, 
the first to receive traditio would prevail, but if they had re- 
ceived it fit)m different non-owners, then the actual possessor. 
In the case given above to illustrate the possibility of a double 
claim, both were bonitary owners, for the herea being dominua 
could make a good conveyance. Here it was held that the 
first vendee could recover it from the other*. 

There is some reason to think that this bonitary ownership 
became very common in the Empire, and that traditio practically 
superseded mancipaiio, at least in the transfer of moveable res 
mandpi, long before Justinian. There are records of sales of 
slaves about A.D. 150, and again about a.d. 350. The former 
are nearly all by mancipatio ; the case in which it was by traditio 

' See Appleton, op. tftt., Oh. zy. in fin, 
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oocaned in Asia Minor. The case at the later date was by 
traditio, but it is possible the parties were not civea\ It appears, 
however, that in case of land, the fisKSt that in fnancipaJtio it was 
not necessaiy to go to the spot^ as it was in the case of tradition 
led to the retention of the more formal mode of conveyance, at 
least till the fifth century. 

It has been observed that there is nothing in the formula 
of the Actio Publidana to confine it to the bonitaiy owner and 
the bona fide possessor, and there is some evidence of its exten- 
sion in a modified form to the holders of provincial land*. But 
there is nothing to prevent its use by one who is in fisict dominrts^ 
and the view has been suggested that in the later Empire it 
practically superseded the ordinary vindioatio. But the evidence 
is all against this opinion. In all the texts in which its use is 
noted the time of usucapion has not yet run, and the absence 
of reference to it in the Code, together with the prominence of 
vindiooitioy and the language of some of the texts, has led to the 
more general acceptance of the opinion that it was used in 
practice only where the period of usucapion had not yet run, 
and therefore only in a very small percentage of the cases of 
litigation. Its chief advantage over vindioatio on the same set 
of facts would be that there was no need to prove that time 
had run, and further, that, though, as in vindication the plaiotiff 
would have to prove conveyance to him, still, evidence that the 
conveyance was not by the true owner would not of itself be 
necessarily &tal, as it would, apart firom usucapion, in a vindi- 
caitio. It is only in a very small percentage of cases that these 
points would be material, and this it is which accounts for the 
hct that the practitioners have little to say about this action. 

87. It has hitherto been assumed that the case in which 
the Actio Publiciana lay was one of traditio of a res manoipi, 
specifically. But there are many other cases in which a holder 
under a praetorian title will become dominus by usucapion, so 
that his remedy in the meantime may be the Actio Publiciana. 
Such are the cases of the Bcnorwn Emptor, in bankruptcy, of 
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the Banorum Possessor, and of the person to whom an inherit- 
anoe has been handed over under a fidsicommisswn. In the 
first of these cases it is not unlikely that he actually had the 
Actio Publiciana, if the thing had actually been handed over to 
him so that he was in via usucapiendi, but it is not anywhere 
so said. In the case of the other two it is clear that they had 
other special remedies, so that they did not need it. On the 
other hand, some writers have found ground for applying the 
AcUo Publiciana to cases other than ownership, for instance to 
cases of rustic praedial servitudes, but there is little or no real 
evidence upon this point. 

The holding of provincial land is not domiriiumy but it is 
a form of ownership. Apparently the action available to the 
holders of such land, to recover it from persons who have 
entered on it, is a modified form of vindication in which the 
words eius esse ex iure QuiriHum are replaced by habere 
possiderefrui licere or the like. And of course as such persons 
are at least possessors, they will have in appropriate cases the 
possessory interdicta It is also said, in one text, that an actio 
Publiciana is available under the principles of Umgi temporis 
praescripUo, but there is some reason to suspect this text of 
having been tampered ¥dth by Tribonian\ 

Ownership by peregrini may be regarded as another instance 
of ownership short of dominium. It is clear that peregrini too 
had a modified form of tnndiccUio, but it is impossible to say 
in what the modification consisted, though, as they had not 
commercium, they certainly could not allege dominium ex iure 
Quiritium. It is plain that their ownership of res nee mandpi 
was not in any practical way inferior. In relation to res ma/nr 
dpi, there are several questions of some interest to which the 
texts give us no answer. If a peregrinus has received a res 
mandpi from the dominus by mere traditio, the fisict that it is 
a res mandpi is, so fiur as the peregrinus is concerned, quite 
immaterial. It is impossible for him to become owner of it by 
usucapion, since he is not capable of civil ownership. I( after 
having held the thing for three years, he now sells and delivers 
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it to a dvia the question arisee, who is now the daminus ? If 
we may apply the rules of accessio temporis, and allow the 
citizen buyer to add his vendor^s time to his own, the dominium 
will, on the fisicts we have supposed, pass instantly from the old 
dominua to the acquirer firom the peregrine, and if the pere- 
grine has held it for less than the necessary time, the period 
of fuucapio for the buyer from him will be shortened In any 
case the buyer will usucapt in the ordinary way. It is obvious 
that inconveniences would result from the fiact that the pur- 
chaser of a res mancipi from a peregrine would never be at 
once dominus ex iure Qmritium. He might want to buy and 
free a certain slave, but he could not do so, at least so as to 
make the man a civia (even on the assumption that he could 
add the two possessions together), without knowing the past 
history of the man. There is indeed another possible way out 
of the difficulty. It is at least possible that a rea mancipi 
loses its special character when it gets into the ownership of 
a peregrine. It has been pointed out that there are two texts^, 
which strongly suggest that this was so, that is to say, that as 
between dims and peregrini the distinction between res mancipi 
and res nee mancipi disappeared. The two texts are not 
however conclusive, and if they are so regarded, they give the 
unlikely result that the forms of mancipatio could be evaded, 
for example, in a remote place where cives were few, by using 
a peregrine as an interposita persona. The civis, wishing to 
convey Quiritarian ownership to another civis, could convey the 
thing to a peregrine, who would in turn convey it to the other 
civis. It would be easy, by appropriate agreements, to avoid 
the difficulties which would result as to liabilities for defect 
of title, and so forth. But all this is little more than 
guesswork. 

38. No topic in the Roman law has been the subject of 
so much controversy as that of possession. It is easy enough 
to give a rough description of the conception. A man 
" possesses " if he is in actual control of the thing, if he " has " 
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it, whether he has any title to it or not. If I am walking 
along the street with my watch in my pocket, I possesB it. 
If, now, I drop it, and some person sees it in the rbad, picks 
it up, and keeps it, I no longer possess it, though of course I 
am still owner: it still belongs to me. It is my watch, but 
it is in the finder's possession. From rough description of this 
sort to exact definition is, however, a long step, and before 
attempting to indicate some of the ways in which that step has 
been made, or attempted, it seems best to consider the legal 
importance which attaches to the position of a "possessor." 
Its chief legal importance is that a person who has possession, 
whether he has any legal title or not, and subject to some 
reservations for the case of one whose possession is tainted 
by certain forms of wrongdoing, has the protection of what are 
called the possessory interdicts. 

Leaving out of account for the present some distinctions 
and difficulties in the working of the system, we may say that 
the general principle of these remedies is that a man who has 
actual possession has a right not to be disturbed in his posses- 
sion, whether he has a title or not, except by legal process. 
Even the owner may not take away the thing firom the 
possessor, though there is nothing to prevent his bringing a 
vindicatio for his property and recovering it by that means. 
If I am in occupation of a house, which in hct belongs to 
you, and you eject me by force, I shall be able by means of 
a possessory interdict to compel you to give it back to me, 
and you will not be allowed to plead, in reply to my claim, that 
you are the real owner. But it will now be open to you to 
do what you ought to have done in the first instance, that is, 
to bring a vindicatio, as a result of which, if you succeed in 
proving your title, I shall be finally compelled to give the house 
back to you. 

The question why the owner was not allowed to plead and 
prove his title in reply to the interdict itself will be more 
conveniently considered later: of the question why mere 
possession was protected at all, it is enough to say^ that 

1 Oiiaid, Manael (4) S67. 
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according to one view the object is the protection of a person 
with no title against others who have no better, while accord- 
ing to another the real principle is that a peaceful possessor 
usually is entitled, and that, by enabling him to recover by 
merely proving the £act of possession, the law is, or assumes 
that it is, in the majority of cases enabling an owner to recover 
his property from an aggressor without putting him to the 
trouble and expense of proving his title. From this point of 
view, possession has been called an outwork of property. If 
in some cases the effect is to give protection to a wrongful 
possessor against the owner, this is an accidental result, and 
can be adjusted by later proceedings. Whether it is in fisu^t 
true that a peaceful possessor is more likely to be in the right 
than his disturber is a question too speculative for us to 
consider\ and a negative answer would shew, not that this is 
not the Boman theory, but only that they agreed on a fedse 
theory. 

Not everyone whose position agrees with the rough descrip- 
tion of possession above set forth has possession for the purposes 
of the protection here set forth. We have no difficulty in 
seeing that my guest at my table has not possession of the 
cutlery he is using, or that my servants have not poesession 
of the implements they are using. The possession, in such 
cases, of course remains ¥dth me. But the Boman law goes 
much further. A commodatariua^ a depositee, a tradesman to 
whom an article has been sent for repair — ^none of these has 
possession. And there is the further difficulty already adverted 
to that where the holder has a civil law ius in rem less than 
ownership, he is held not to have possession, but only quasi- 
possession or possessio iuria. The confusion of thought which 
seems to imderlie this has already been adverted to : it is more 
curious than important, for the usufiructuary was protected in 
his holding', without proof of title, exactly like a possessor. 

Those persons who, though they hold the thing, have not 
possession for the present purpose^ are said to have paeaessio 
naturaUa (detentio, though a convenient expression, has little 
1 Holmei, The Common Law, 90S. * Frag. Vat, 90. 
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textual authority), the proper name for such pofisession as gives 
interdictal protection being possessio civilia, though the word 
poaseasio standing alone is commonly used to denote this, which 
may be called interdict possession. A slight confusion is caused 
by the &ct that the expression posaemo civilia is also sometimes, 
but rarely, used to denote such possession as will ripen by usu- 
capion to owner8hip\ which may be called usucapion possession, 
that is to say, possession with iuata cauaa^ bona fidea, and so forth. 
But for our present purpose this sense of the expression may 
be safely disregarded. 

89. The question what is the exact definition of possession 
to give the results here very briefly outlined is one of extreme 
difficulty. It may be, indeed, that no answer is possible. 
Among the classical jurists, in whose writings if anywhere the 
solution is to be found, it is plain that there were differences of 
opinion on a great many fundamental points, and there is none 
on which difference of opinion is more easily conceivable than 
on this delicate question of the exact definition of possession. 
Examination of the texts on some points of detail suggests that 
the same jurist does not always speak in the same voice on 
this matter, a thing readily conceivable when we remember 
that the lawyers do not in every case go back to first prin- 
ciples, and that it is very much more important to have 
a good practical set of rules than to have one which is 
logically impeccable. Many attempts however have been made 
to answer the question', and of these two have received so 
much more attention than any of the others that a very short 
account of them must be given. 

Of these opinions that associated with the name of Savigny' 
was the earlier, and may be said to have been accepted almost 
universally till recently, and perhaps to be still the more widely 
held According to this view, which rests mainly on words of 
Paul, in which he alludes to, and argues from animua poasi- 
denJtia\ possession consists of phjrsical control, together with the 

1 D. 48. 16. 1. 9. Cf, K 1. 10. t See Windmheid, Lehrbnch, § 14S, n. *. 
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intention to hold as one's own : detenUo with animus habendt, or 
animua dominL This is plainly lacking in the cases of detmtio 
which we have mentioned, and in the cases of osufiruct and 
the like which gave only quasi-possession. If we find never- 
theless that possession is attributed to emphyteuta and to 
pledgee, who clearly do not claim to hold the thing as their 
own, but recognise an ownership in another person, this, says 
Savigny, is a case of derivative possession. Later writers have 
avoided the difficulty thus created by adhering to the expression 
animua poaaidendi, and speaking of intention to hold the thing 
to the exclusion of anyone else, a way of putting the matter 
which still enables them to retain Savigny 's theory. The fiust 
that a depositee does not possess even though he has made up 
his mind to keep the thing is explained from this point of 
view, on textual authority, as resting on the principle: nemo 
poieat oauaam paaaeaatonia mtUaraK The initial animua is 
decisive. 

This view of the matter was strongly attacked by Ihering. 
It is impossible to go into detail on his criticism, but it must 
suffice to say that, while he draws attention to the bud that 
the theory does not explain certain concrete cases, such as that 
of the continued possession of a fugitive slave, his chief attack 
is directed on the conception of the ammua damim. He 
observes that it rests entirely on certain texts of Paul, in which 
he expresses and argues from the idea that for possession an 
animua poaaidendi is needed. He maintains that this is an 
opinion peculiar to Paul. No other jurist, he holds, gives any 
support to this '' subjective " theory, which makes the answer 
to Uie question, possession or no possession, depend on the state 
of intention on the part of the holder. He shews the un- 
practical nature of the idea, and the impossibility of proo£ 
He points out that this impossibility, coupled with the rule 
that a man cannot change his cauaa paaaeaaiania^ has driven 
later supporters of the subjective theory to look at the catiaa 
for proof of the intention, in such a way as to give a practical 
result which does not greatly differ from that arrived at by 

I See, <.^., 41. 2. 8. 19. 
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those who look for their test in external circumstances alone* 
But their £ftlse theory leads them, according to him, to self- 
oontradictoiy conclusions on pointo of detaiL 

Ihering's own theozy^ defines possession as the externals 
of ownership. A man possesses who is, in relation to the 
thing, in that position in which an owner of such a thing 
ordinarily is, the animua possidendi being practically an in- 
telligent cognisance of the £act. This is, in effect, an external 
&ct, for this sort of animus practically proves itself. He shews 
that the physical relation is not absolutely decisive. Whether^ 
in given circumstances, a man possesses a certain thing or not^ 
may depend on the nature of the thing concerned. Thus, I 
possess my carriage if it is standing at the side of the road 
by my house, but I should not be in possession of my watch 
if it was lying in the gutter at the same point. All the cases 
of posaeasio naturalia Ihering treats as states of teuct in which 
the law has, for reasons which differ widely in the different 
cases, definitely taken away possession fix>m persons who 
satisfy the requirements of the theory. 

40. Besides the controversies as to the reasons why 
possession as such was protected, and as to the exact nature 
of the possession which was protected, there has been much 
discussion of another question, %.e,, whether possession is a mere 
&ct or a right. The texts are not very helpful ; at any rate 
they do not speak clearly in either sense. While there are 
many texts which speak of possession as a mere res facti\ 
there are at least as many which speak of it as a right*. 
Perhaps the true solution is that the two propositions are not 
really in conflict It is plain that, on Savignjr's theory, the 
question whether possession exists or not is one of pure fiict, 
and this is equally true of Ihering's. It is only to rebut 
inferences drawn firom the fact of possession that questions of 
law are material. On the other hand, it is equally plain that 
possession is a right, a provisional right indeed, but, so £Eur as 

1 Siering, Ghnind dee BentBesaohniBeB ; Besitswille. 
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ib goes, a right, a right tn rem, the right to protection by 
the poBsessory interdicta The elements that go to make up 
pofisession are a set of facts : the resulting position is a right 
in the possessor. 

This matter is bound up with a somewhat more difficult 
and important question. In almost all modem treatises the 
topic of possession is dealt with in close connexion with that 
of ownership, and, at least firom some points of view, the 
connexion is obvious. Possession, regarded as a right, is 
certainly a ivs in rem. It is therefore reasonable to discuss 
it in close connexion with other iura in rem^ and since many 
of the inferior modes of ownership are called possesHo, so £Eur 
as they are given a substantive name at all, it seems the most 
natural course to discuss poasessio in connexion with ownership. 
In fiust, though nothing can be clearer than the distinction 
between dtmiinium and possession yet if we examine the 
different kinds of protected holding, we can make a sort of 
descending scale, with dominium at civil law at one end, and 
possessio ad interdict at the other, and find it very difficult 
indeed to say where there is a distinct break. The truth is 
that the line must come either immediately above interdict 
possession or immediately below civil law domimum^ and the 
latter is really the right point. For dominium differs in 
character firom all these other rights : it is the ultimate right, 
and it is a r09 corporalis, which none of the others really i& 
Nevertheless it is necessary also to draw a line immediately 
above interdict possession. For the right here is purely pro- 
visional, and if there are cases in which the decision under 
a possessory interdict is in effect final, e.g. where the winner 
happens to be owner, or a bonorum possessor cum re succeeds in 
Quorum Bonorum, this is not due to the possessoiy remedy itself, 
but to extraneous circumstances. 

When we turn to the Roman institutional writers we shall 
find that they do not deal with possession, as such, anywhere 
in connexion with dominium. They deal with it wholly in 
connexion with interdictal procedure. Thus Gains, in Book II, 
discusses dominium and some inferior modes of ownership, but 
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says nothing about poasessio except allusively, in the sections 
dealing with persons through whom we can acquire. Even 
bona fide pasausio, which is sometimes regarded as a form of 
relative ownership, is only mentioned as a mode of acquisition 
of dofninium over fruits, and in the same region possession 
comes in as one of the elements of usucajHon. At first sight 
the method of the Digest seems in sharp contrast. The title 
which deals with modes of acquisition of ownership is imme- 
diately followed by a title which deals with the modes of 
acquisition and loss of possession^ But, as the immediately 
following titles shew, this is due to the teuot that possession 
is a most important fiustor in the law of usucapion, and in 
this title it is considered as an introduction to the discus- 
sion of that subject, with which the titles that follow are 
concerned. 

« 

41. The truth seems to be that though the jurists do 
occasionally speak of iua pignoris, and the like, they do not 
in general regard possession sa a iua in re cUiena, a iua in the 
sense in which servitudes were iura. The reason for this is 
presumably, that if one does begin to discuss possession as a 
iua, the first discovery made is that there is nothing to be said. 
It is a UM with none but a procedural content. All the rights 
regarded as iura give some kind or other of rights of enjoy- 
ment. The holder of them can in some way or other (haw 
profit out of the thing. But a mere possessor as such cannot : 
all he has is a remedy if he loses possession, and a defence if 
his possession is attacked in certain ways. Thus it is not 
surprising, in view of their conception of an action, that the 
jurists held this to be a topic for the iua quod ad acHonea 
pertinet, and say all that they have to say there, in connexion 
with interdicts. Thus posaeaaio is not mentioned in any of tJie 
lists of rea inoorporalea. It does not appear ever to be called 
a rea, and it may be doubted if the classical lawyers would have 
thought it one. This way of looking at the matter finds some 
support from the treatment of pledge in the institutional 

1 D.41. 1; 41.2. 
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book& We know that pledge gives posBessioii, even more than 
poflseesion, fixr the pledge creditcH' will defeat the owner even 
if the latter vindicates the property. The pledgee has even 
an action in rem of his own. Accordingly it is commonly 
treated, in modem books, as one of the tiira in re aliena other 
than servitudes, along with empkytmuis and mi/perfioiee. But 
neither Gains nor Justinian so deals with it. Pledge as a 
contract is treated in Book III: the possessory right is dis- 
cussed in the treatment of interdicts. Pledge gives no right 
to profit and has no place in the scheme of Res, We hear 
nothing of loss of rights by pledgee by non-use. In a text 
dealing with another matter the remark is made, nvUum enim 
eet pigntu cuitu pereeeutio denegatur, while the same text 
remarks that a usufiruct^ the claim for which is barred by the 
same fects, still exists till it has been lost by non-use\ This 
sharp distinction seems to turn wholly on the bet that a 
pignua has no content except its enforceability: it is a matter 
for the law of actiona This is not to say that possession has 
no value. It is of the utmost importance from a procedural 
point of view, and there are many texts which shew it to have 
a value estimable in money', though the estimation must have 
been difficult. All that is meant is that, notwithstanding its 
economic value, the considerations above mentioned pre- 
vented the jurists fit>m contemplating poaeeeeio, in general, 
as a res. 

42. All the modes of acquisition of Ownership enumerated 
by Gains, and by Justinian (with the possible exception of 
Donatio), contain, not necessarily delivery, but some act or 
circumstance shewing actual control of the thing acquired. 
This is obviously true of the cases of transfer — the so-called 
Derivative modes of acquisition. But it is not less true of 
Occupaiio, or of Accessio and Spectfioatio which are closely akin 
thereto. The modes are classified by Gains as being based on 
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either the ius cmU or the ins wduraU* By this distinotiim 
he appears to mean that some modes are conceived of as 
peculiar to Rome, while the others are regarded as universal. 
If» however, we look at the concrete cases we can see what 
at least look like inconsistencies. Usucapicm and Thesauri 
Inventio are alike in that the principle of each of them is 
universal, while the details are in each case governed by Roman 
Statutes. Tet Usucapion is treated as turn citnlia, and Theaauri 
Inventio as iwrie naturalis. The point is that Usucapion is 
treated in the XII Tables, and no doubt all the dvil law 
methods of Gains are so classed because they belong to the 
old formal law. Justinian, in the Institutes, adopts the same 
classification, and in a text in the Digest, which is attributed 
to another work of Gains, the iure naturali methods are 
alternatively described as iure gentiumK It is probable that 
this identification is not due to Gains, but to Justinian, 
borrowing perhaps from some late classical jurist. The text 
goes on to attribute to Gains views which are certainly not 
his. He is made to say that, as the ius gentium is older than 
the ius civile, it is right to begin with the older forms. Upon 
this matter, it must suffice, without discussing the truth of the 
proposition, as to relative antiquity, with all the controversies 
connected with the expression ius gentium, to remark that the 
order here indicated is precisely that which Gains does not 
adopt and Justinian does. 

With the exception of Traditio, none of the iure naturali 
methods of acquisition is of much practical importance in 
everyday life. Occupatio, not being derivative, but original, 
IB treated as the primary mode, and the others have, or most 
of them have, a close affinity with it. Thus, in Specificatio — 
the acquisition by creation of a nova species out of the materials 
of another person — the Froculians attribute ownership to the 
maker precisely because he has created and ''occupied" the 
new thing in question. In Thesauri inventio, there being no 
trace of earlier ownership, the case is essentially one of regu- 
lated occupa^, and in Jhictuvmi separatio and perceptio the 

1 D. 41. 1. 1. pr. 
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idea of oocupatio of a new thing is not &r off, though it would 
hardly be correct to speak of the case as one of oecupatio. 
AUwrio, and the arising of an island in a river, are mere 
applications of the rule that what is attached essentially to 
my soil vests in or accrues to it, assisted by the circumstance 
that on the &cts there is no previous ownership to be con- 
sidered. The same rule is also illustrated by the principle 
applied in the case of a measurable piece of land deposited 
by the force of a stream on my land This becomes mine 
when by the rooting of trees it has become essentially one with 
it. It is also negatively illustrated by the rule that an island 
arising in the sea {quod raro accidit) belongs to no one, and 
vests in an " occupier.'' The riparian owner owns the soil of 
the river to the middle, and an island on his side is part of his 
land. But no one owns the soil under the sea. The cases of 
acoesaio in the case of buildings are applications of the same 
notion, and their apparent complication is due in part to the 
bet that questions of compensation are discussed in connexion 
with the question of ownership, and in part to the somewhat 
metaphysical distinction between ownership of the house and 
latent ownership of the materials of which it is made, capable 
of becoming effective if they are separated. As to acceasio of 
moveables to moveables, since it is in general excluded whether 
the things united are readily separable or not, it can occur only 
where the one thing is accessory or subordinate to the other, 
and the only question in any case is the not very important 
or interesting question of fact whether in the given case it is 
an accessory or not 

The texts in the Institutes which deal with these various 
modes of acquisition confine themselves in general to the bare 
question : who is 0¥nier ? They do not discuss the important 
question of compensation : that is matter for the law of obliga* 
tion, and treatment of it would be out of place in the law of 
ownership. It must not be forgotten that compensation was 
in general obtainable. The reason why it is discussed in con- 
nexion with certain cases of acceasno in which buildings are 
concerned seems to be that in most of these the compensation 
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may have, as an altematiTe, or as an accompaniment, a restitn- 
tioD of the thing itael£ Space is lacking for a fiiU statement 
of these rules, but two points may be mentioned. Where A 
builds on his own land with jB's materials, ffs right to double 
damages is inaccurately stated in the Institutes : it arises only 
where the materiab have been actually stolen by some one, not 
necessarily the person who used them: it must be a tignum 
JurtitmmK Where A builds on jB's land with his own materials, 
and is still in possession, the texts distinguish according as 
he was in good or bad BEuth. The point of time considered is 
that at which he built, not that at which he acquired possession 
of the land. 

43. The rules of Traditio are fisdrly simple. The various 
forms which it may take, actual or approximate delivery, and 
Traditio brevi nujm/Ut hnga manu^ all have the common quality 
which is the only essential external characteristic of Traditio : 
they are the actual giving of control over the thing to the 
acquirer. They are more than expressions of intent They 
are realisations of the intent, and thus it is important to note 
that in approximate delivery there is nothing symbolic. The 
key, for instance, of the warehouse in which the goods are 
stored, handed over on the spot, is not a symbol of control : it 
is the actual means of control. It may be worth while to point 
out that Traditio hrevi manu and what has been called Otm- 
9titutum possessoriwn are converse expressions of the same idea. 
In the first case the holder of a thing acquires possession of it 
and therewith ownership, by the assent of the owner, who was, 
till this assent was given, in technical possession of the thing. 
In the second case, the vendor of a thing, who is by agreement 
to retain it as hirer, ceases, by the agreement, to possess, and 
becomes a mere detentor*. In each case the form of delivery 
and redelivery is dispensed with on obvious grounds, and they 
are not to be regarded as inroads on the principle that Traditio 
needs delivery. It may also be worth while to add that the 
essential of Traditio is transfer of control, rather than transfer 
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of passeaaio, and that cases may be oonceived in which there 
has been a valid Traditio, though technically posseasio has not 
yet paased. Thus where property has been conveyed to a slave 
by traditio, the master becomes owner at once, though it is 
well known that he does not technically "possess" what has 
been put into the hands of his slave unless and until he 
knows of it» leaving out of account the case of previous 
authorisation ^ 

The rules that Traditio requires mutual intent directed to 
the transfer of ownership, and that there must be a iuita causa, 
are not really distinct, and do not appear to be so stated in 
the souroea Justa cawa is not a requirement independent of 
intent : it is the external circumstance finom which this intent 
will be inferred. No other evidence of it is required or is in 
any ordinaiy case likely to be forthcoming. It is this character 
of tusta catiaa which explains two of the most striking rules. 
Putative causa was sufficient, for, if there was supposed to be 
a legacy or sale, and thereupon the delivezy took place, the 
evidence of intent would be clear enough, though in &ct there 
was no such legacy or sale as was supposed. Again, we are 
told that if the parties have different causae in view, the 
deliverer, for instance, thinking it is a mutuum, and the re* 
ceiver taking the thing as a gift, or irice versa, there is a valid 
Traditio, since on the fisusts the intent to transfer is clear*. We 
must note that there is no difficulty in adjusting the matter. 
The only immediate point is that there is a valid transfer. If 
the transferor thought that he was handing over the thing 
under a binding contract of sale, he has a condictio indMti to 
recover it. If the error was the other way, there is no in- 
justice to set right On the other hand, if the circumstances 
shewed an error which negatived the intention to transfer, 
the Traditio was void, as, s.g,, if the transferor did not know 
that he was owner, and was acting as agent for another, 
or if he was mistaken as to the identity of what he was 
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transferriDg^ But discuasion of this last rule would lead us 
into difficulties. 

TradiUo might be conditional, and ownership would not 
pass till the condition was satisfied, and in case of sale there 
was the further tacit condition, based on the XII Tables, that 
the ownership could not pass, in the absence of special 
agreement, till the price was paid. Resolutive conditions, 
%.e. that the conveyance was to operate at once, but was to 
be void if a certain event happened, were not possible till the 
time of Justinian. Till then, any such agreement would not 
operate to devest the property ipto facto on the occurrence 
of the event, but would only give a right of action for reoon« 
veyance, useless against third parties'. Similarly, apart finom 
certain special rules in the case of slaves*, any undertaking 
as to what was to be done with the thing had in general only 
contractual force. And it must be remembered that the 
Ftducia of which we shall have to say something in connexion 
with Manoipatio could not be used in a case of Traditio. 

44. Usucapion is the Civil law form of acquisition through 
long possession. Its principle is perfectly simple, but its 
applications bristle with difficulties. It must first be observed 
that the rules of usucapion are quite independent of the law 
as to limitation of actions by lapse of time. It is a definite 
"mode of acquisition." When a man has acquired property 
by usucapion he is dominua of it, and though his usucapion 
may in some cases be undone, there is never any question of 
his having become o¥mer as against Titius, but not as against 
Balbus. The periods in which ownership can be acquired in 
this way are surprisingly short, one year for moveables, two for 
immoveables. This is intelligible in a small and primitive 
community, but the retention of these periods after Rome had 
become a State with wide territories is remarkable. No doubt 
the requirements of initial good fiuth and iusta causa were 
juristic inventions to prevent the injustice which must 
fi^uently have resulted firom the earlier state of the law, 
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and these, coupled with the power of rescission in certain cases 
of absence, made the role a workable one. But that it was 
not wholly SAtiehctory is shewn by the £act that all the later 
ancillary systems of praeacripHo provided for considerably 
longer terms. 

The general rule was that bona Jidea was necessary at the 
time when the possession began. We know from Gaius that 
there were several cases in which, for various reasons, good 
£Edth was not required. The case of usucapio pro herede is too 
familiar to need discussion, and that of the acquirer fix>m an 
adult woman is simple. But the other cases, those of umireceptio 
ex fidvcia and ex praediatura are remarkable. Why did the 
old rule survive in these cases, for that is, no doubt, what 
happened ? We must not think of a special concession. The 
one case is that of fiducia, either to a creditor, the debt being 
still unpaid, and the creditor not assenting, or to a firiend : the 
other is that of property pledged to the State by a Pra£8 
or surety for a contractor with the State, and sold by the State. 
In the last case the ordinary periods are necessary, while in the 
case of fidttcia one year suffices even for land. Nothing is 
known about the matter and it is useless to guess, but the 
last-mentioned difference suggests that in the case of fiducia 
the origin is pontifical and wholly different firom that of the 
other. 

But Qaius does not tell us what it is worth while to point 
out, that there were certain cases in which the requirements as 
to good faith were considerably extended. We know that 
besides good fiuth there had also to be iueta causa or tuetus 
titulua, that is to say, the possession must have originated in 
some external &ct which is ordinarily a basis of acquisition. 
These various causae, sale, legacy, gift and the like, had their 
own detailed rules and differences. In the case of usucapion 
resting on sale, as it is technically called, usucapio pro emptore, 
we are told that good faith was needed, not only at the time of 
the delivery as in all other cases, but also at the time when the 
contract of sale was made\ The reason is not certainly known, 

^ D. 41. 4. 2. pr. 
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but what seems the most probable view is that the rale dates 
from a time when in the ordinary way the two events would 
occur simultaneously. This view finds some confirmati<m in 
the &ct that the words in the Publician Edict are qui bona fide 
emit^, a form which brings out the same point, since it ignores the 
moment of iraditia. In teyct the frequent use of the word emere 
to signify " acquire " indicates the same thing. But many views 
are held on the matter. 

In the case of utucapio pro dcnato, and indeed in all lucratiye 
usucapion, that is, where the acquisition is pure profit, there is 
some reason to think that, before Justinian, the requirement 
was even more severe. He lays it down in one passage that 
even in uaticapio lucraHva supervening bad £ftith is not for the 
future to be a bar to usucapion, and he uses somewhat similar 
language elsewhere*. Again, the Baailica* contain this text 
last mentioned, indicating that there is a difference in the 
rules applied in the case of gift and in that of p^uxshase, 
since a donee must have good fidth throughout the period 
of usucapi<m« The rule is there stated in reference to a par* 
ticular case, but there seems to be no reason to doubt that it 
is intended to be g^ieral, though in the BasiUea, compiled 
long after Justinian's changes, it is a complete anachronism. 
It must, however, be admitted that many modem writers doubt 
the inference which these texts so plainly suggest. 

46. There is another rule in the law of usucapion which 
has given rise to much discussion. It is the rule that there 
must be a real ivsta causa — a putative ivMa causa does not 
suflSce. If I seek to acquire pro solvto, there must have been 
an actual debt : it is not enough that I thought at the time 
of the delivery that there was one. If a thing was lost and 
I found it, and kept it, thinking it had been abandoned, I could 
not acquire it by tutUMpio pro derdicto\ If, on the other hand, 
Titius, thinking a thing to be his own, while it in fSact belonged 
to Balbus, threw it away, and I picked it up, it is not mine 

1 D. 6. 2. 7. 11. ■ C. 7. 81. 1. 8; D. 6. 3. 11. 8. 

s Bm. 15. 2. 11. « D. 41. 7. 6. 
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because it has not been abandoned by the owner, but I can 
aoqaire it pro derelictoK But the rale that a putative causa 
does not suffice is not without exceptions, and it is in connexion 
with these that it has been found difficult to get at a principle. 
The texts which refer to it are very few, and leave room for 
much speculation. Perhaps the most probable view is that 
the earlier lawyers were in disagreement on the question 
whether a real caiua was neoessaiy or not, as indeed is easily 
proved by the texts, and that Julian caused the adoption of a 
middle view, according to which putative catua sufficed where, 
though there was no real catisa, the circumstances were such 
as would have led a reasonable man to suppose a real oavsa 
to exist, and the acquirer did in {act so suppose. But even 
if this be adopted (and very different and more elaborate 
explanations have been given*) it will still be uncertain whether 
the relaxation was absolutely general, or whether it was not in 
effect confined to acquisition under sale, usuca/pio pro emptorfiy 
and periiaps even here only when the transaction or supposed 
transaction was through a slave or other agent. But the whole 
matter is extremely controversial. 

It will be observed that though traditio and uaueapio both 
need a ituta causa, these itutas causas are not the same thing. 
Thus if I hand over to you a thing of mine, believing I owe it 
to you under a contract of sale, and there has been in &ct no 
sale, the traditio will transfer the ownership. I can, no doubt, 
bring an action claiming reconveyance, a candtctio indebiti, but 
in the meantime the thing is yours. If however the thing had 
not been mine, then, although we both thought it was, you 
will not acquire it by usucapion. There was only a putative 
causa. The insta causa traditionis is no more than any circum- 
stance evidencing intention to transfer. The iusta causa or 
iustus titulus of usucapicm was, at least in the settled doctrine 
of the later classics, some actual juristic fact which is ordinarily 
a basis of transfer. 

As has been said above, usucapion is Acquisitive or Positive : 
the possessor becomes owner. The system of longi temporis 

^ D. Jk. t. 4. * See, e.g., Esmein, M^Unget, SOS $qq. 
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praescripiio as formulated by the Edict was not aoquisitiye: 
it was extinctive or negative. All that lapse of time did was 
to bar the claim of the old owner. If he brought an action 
claiming the property as his, by the modified ffindicaiio which 
we have seen to be available to the owner of provincial land, 
the plea of lapse of time would bar his action. But the person 
who has held the property for ten years is not owner. What 
then is his position if from any cause he happens to lose posses- 
sion ? It would seem that at first he was, so £Eur as proprietary 
remedies are concerned, unprotected by the law. But this gives 
a very teiae view of his position. He was of course a possessor, 
and thus the provisional protection of the interdicts was at his 
service. Again there is a text which definitely states that a 
modified form of the actio Publidana was available to him, 
even before the time had expired, though this text is not bee 
from suspicion^ In any case it is clear that, before Justinian, 
some form of modified vindiccUio had been extended to holders 
of provincial lands'. It is likely that this applied to one who 
claimed by long possession as well as to one who had received 
a grant of it Of course in his day the distinctions are gone, 
and usucapion and prescription are one system. 

Usucapion has been spoken of as creative of ownership, 
but it must be remembered that until the passing of a certain 
lex Scribonia servitudes could be acquired thereby. After the 
passing of this statute, of which the date is uncertain, they 
could be acquired by Praetorian prescription by quasi-possession 
for ten or twenty years'. 

46. The process of Mancipaiio, as recorded, has a strange 
look to modem eyes. Gains gives us the typical form, but it 
is clear that the actual words used — the niincupotio— differed 
in the different cases. Thus Qaius gives us a very different 
form for the mancipaUo familias in the mandpatoiy will, and 
the words must have been different again in the sale of a son 
into bondage. We are told expressly that coemptio was a 

> D. 6. 2. 12. 2. See Qirard, Manael (4) 862. 
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modified form of maneipatio. The first thing that Btrikes us 
is that veiy little is done by the transferor. So fiur as we can 
leam fix>m Qaius, the words are all spoken by the acquirer: 
the alienator does nothing but receive the aes which represents 
the price. Much the same thing is found in Cesdio in lure* 
It is odd to find the binding act proceeding not finom the party 
who transfers, but from the acquirer. It has, however, been 
pointed out that this is in keeping with the general attitude 
of Boman law, which makes the initiative always bX\ to the 
acquirer. A still more striking case is that of release per ase 
et Ubramf in which the words of release are said by the debtor. 
He releases himself finom the obligation. It may be noted, how* 
ever, that in the mancipatio familiae, the form is different : 
in that case the transferor, the testator, also speaks. Indeed 
it has been contended that in the ordinary numcipatio the 
transferor did in £act say something, but there is little real 
evidence for thia 

Still more remarkable, at least at first sight, is the apparent 
illogicality in the formula pronounced. There is an opening 
statement that the thing belongs to the acquirer : '' I declare 
this thing to be mine by Quiritarian right." This statement 
is not true at the time at which it is made, and the inaccuracy 
is brought out by the words which follow, which speak of the 
acquisition as an effect now to be produced. It is quite con- 
ceivable that the property may never pass at all, for, as we 
know, it is essential, apart fix>m express agreement, that the 
price should be paid. The apparent contradiction can be got 
rid of by treating the whole formula as parts of an individual 
whole, but even so, it seems somewhat remarkable that the 
assertion of ownership did not come last. The actual position 
of the assertion has been explained as being due to the &ct 
that the assertion of ownership was originally the whole 
formula, the statement of sale and payment being a later 
accsretion. This view it is difficult, though perhaps not im- 
possible, to conciliate with the £act that there is at least one 
case, mancipatio familias, in which this assertion of ownership 
does not occur at alL It should be added that the difficulty in 



94 Manoipatio 

treating the matter as (me transaction is lessened^ if we read, in 
Qaius, emptuB est instead of emptus uto. A passage in the 
Vatican Fragments (which also gives only this member) and 
one in Boethius, quoting Qaius, do so give it^ Bat Qaiiis» the 
earliest and best authority, gives us esto twice, and so describes 
the course of the proceeding as to make this the only admissible 
form, if his account is otherwise correct 

It will be observed that the words of the assertion of owner- 
ship are identical with those of cenio in iwre. There they are 
correct, for the essence of the transaction is a fiction that the 
thing belongs to the claimant. There is nothing to suggest 
any fiction as designed here, and there are cases of maneipaJtio 
in which this assertion does not occur at alL Thus in the 
Vatican Fragments we have parts of both forms, and in fnand' 
paJUo the writer inserts only the second member, while, what 
is still more surprising, he puts in that part the clause of 
d&ductio where the vendor is reserving a usufiruct One would 
have thought that this would have occurred in the assertion 
of the extent of his right if this assertion occurred in the form. 
Again, in the form in which Gaius gives us the manoipatio 
famUiae in the mandpatory will, the asserticm of ownership does 
not occur, though editors shew inclination to insert it*. The 
truth is that it would serve no purpose here, but its absence 
is rather against the idea that the first member is the essential 
part of the mancipation. It seems to be now most generally 
held that this solenm assertion of ownership served a specific 
purpose which would not always be in view, an opnion not 
inconsistent with either view as to the original constitution 
of the formula. The XII Tables shew that an acquirer of 
property had a remedy in early law, if, through some defect 
in title, the thing which he received was taken fix>m him before 
he could acquire it by usuci^ion. The vendor, or audor, was 
bound to pay him compensation in such an event, to the extent 
of double the price, the obligation being enforced by an action 
supposed to have been called the actio auctoriiatia. It is thought 

*^ Frag. Vat, SO; Boethias, In Tap. GioeroniB, 5. 28 {lib. 8). 
* See the note lo G. 8. 104 in Kraeger's text. 
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that this declaration was essential to place the vendor under 
this obligation, a view which would account for the fact that it 
did not occur in mandpoHo familiae, where there could be no 
question of a guaranty, or, as we know it, of a transfer of 
dominium. In course of time the obligation became dissociated 
from the form : it became usual to make an express stipulation, 
and as a further development this stipulation came to be taken 
for granted. But many traces of the old ac6io aucUnitatis have 
been found in the Digest, and the association with mancipatio 
is still evidenced by some of the recorded mancipationes which 
we possess^ Where the dominivm did pass, but with no real 
price, and thus no real guaranty, as in cases of gift or fiducia, 
the price was usually declared as nummvs unus. It may be 
presumed that an ordinary mancipatio, in its second member, 
actually stated the price, though Gains does not say so. 

The other details of the form have but little legal interest, 
though there is no doubt history behind them. The amteetaior, 
who is mentioned in some allusions has been explained in many 
ways, but seems now to be clearly identified so &r as manci- 
patory wills are concerned with the first or chief of the five 
witnesses. It has, however, been remarked that while this is 
no doubt true of the ante^tator in the mancipatoiy will there 
are extant documents in which there is an antestator who is not 
one of the five witnesses. The suggestion is made that he is in 
&ct a figure added in later law to make up the number of seven 
witnesses, which figures so firequently and increasingly in the 
classical and later period*. These witnesses no doubt represent 
the Roman people, but though the number of them has been 
commonly explained as due to a representation of the five 
Servian classes, this is no more than a mere guess. It has 
been objected to on various grounds, but it must be confessed 
that the arguments against the hypothesis are little stronger 
than those in favour of it'. 

It may be worth while to point out that delivery forms no 

* Bmns, Pontes laris, 1. 829. 
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part of mancipaiio: the traosactioii is complete even though 
the thing remains in the possession of the mancipator. He 
has ceased to own, though he still possesses. Accordingly, 
mcuicipatiOy when it is applied to a rev nee mandpi, is probably 
a mere nullity. If the thing is in bet handed over the traditio 
is the conveyance, the mancipatio being mere surplusage. There 
are, however, differences of opinion on this matter. The point 
that delivery is not essential to conveyance by mancipatio is 
well illustrated by the rules applied under the lex Cinda. We 
know that a promise to give is not binding if it exceeds a 
certain amount, but that if the gift has been carried out, it 
cannot be recaUed. If a man has promised a gift of land in 
excess of the legal limit, and has actually mancipated it, but 
still retains the possession of it, the ownership of it has 
passed, but if the donee brings a vindicatio for it he can be 
met by the exceptio legis Cinciae. If the actual delivery had 
also been made there would have been no means of getting it 
back^ 

In the process of mancipation the acquirer, during the 
declaration, has his hand on the thing. Thus the element 
of control is present, but it is clear that by the time of the 
classical lawyers this has become, at least in the case of land, 
no more than symbolic, if even that It need not be done on 
the land. It is for this reason that mancipatio remained in use 
for the alienation of land after it had been superseded by traditio 
in practice for moveables. Perhaps a turf was present, though 
even that is not certain. 

47. Mancipatio with a trust appended, mancipatio cum 
Jiducia, must at one time have played a very important part 
in everyday life, &r more important than would appear from 
the present state of the texts. We can see it indeed in opera- 
tion in connexion with coemptio fiducias cauea, in adoption 
and emancipation, and in tutela fduciaria^ These were living 
institutions in the time of Gains, but most of its applications 
in the law of things were then obsolete or obsolescent. The 

> Frag. VaJt, 298. 
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transactioiiB which we know aa the oontractB of ixmmodAxMim 
and deposit were unquestionably effected originally by a mand' 
patio cum fiducia, a transfer of ownership with a trust for 
reconveyance. There is evidence that the same is true for 
donatio mortia ca/u»a^ and there are other possible applications 
of mancipatio cum fiducia^ cum amico. Mancipatio cum fiducia, 
cum credUore, a conveyance to the creditor on trust for recon- 
veyance when the debt is paid, is a very well-known institution : 
it is only gradually superseded by the informal pignus, and it 
appears to have been in full vigour up to the time of the later 
classical jurists^ 

There are a number of highly controversial questions in 
connexion with this institution, but they cannot be considered 
here. It must suffice to indicate one or two main principles. 
The first point to observe is that this so-called trust has no 
force against third persons : it is a purely contractual matter. 
If the friend or creditor transfers the ownership to a third 
person in breach of his trust, the old owner has no remedy at 
all against the third person : his remedy is solely against his 
fidthless trustee. This remedy is, at least in those cases which 
are concerned with the %U8 rerum, an cu^ fiducias, but there 
are some indications which have led to the opinion that iu 
those cases which belong to the itu personarum, the actio fiduciae 
was not available, but the only remedy was direct coercion by 
the praetor*. It is at least true to say that we cannot safely 
infer an actio fiducias wherever in the law of persons we find 
an allusion to fiduda. The fiduciary clause was not embodied 
in the nuncupatio of the mancipatio: it was a separate and 
subsequent informal agreement, though it is clear that the 
nuncupatio might itself advert to the fiduciary nature of the 
transaction*. The actionability of the pactum fiducias is of 
much later development: there is reason to think that it is 
subsequent to the establishment of the Formulaiy system. 

We have been considering Fiducia in connexion with 

1 See Ginzd, Manuel (4) 518. 
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mandpcMo alone, but it must not be forgotten that it was 
equally applicable to oessio in iure. If we do not find much 
reference to it under that head, this is probably due to the 
fact that ceMto in iure was never, at least so &r as can be 
proved, at all a usual method of transfer of dominium in indi- 
vidual things. Its main applications, as known to us, are not 
transfers of dominium of specific things, but of rights and duties, 
and groups of rights and duties which are incapable of mancipaiio 
or traditio. 

48. The aspect of Ceasio in iure is that of litigation, and 
it is commonly spoken of as a case of fictitious litigation. The 
view has however recently been propounded that it is not 
litigation even in form, but from the beginning an avowed act 
of convejrance confirmed by the praetor. The Addictio which 
it contains does not occur in a tdndicatio by Legie AcUo where 
the claim is admitted : in &ct the whole theory of confeeeio in 
iure has been declared to have no application at all to a legie 
actio in rem. According to this view, the addictio by the praetor 
is an o£Bcial adhesion to, and confirmation of, a transaction 
which is essentially inter partes. But this matter is much too 
controversial to be considered here^ 

Whether the process is properly called fictitious litigation or 
not, it is clearly modelled on the form of a legie actio per sojoror 
mentum, and borrows fit>m that source some of its characteristics. 
Some of the rules which are given in the texts suggest interest- 
ing questions from this point of view. It is- a &miliar idea that 
a judgment is binding and conclusive as between the parties. 
We regard it indeed as the most binding of all obligations, and 
if we wish to speak of an obligation as perfectly binding we 
are apt to say that it is as binding as a judgment. The classical 
Roman law shews the same habit of thought. Bee iudioaia 
pro veritcUe accipitur, they say, and, confessus pro iudicato est*. 
But the Romans like ourselves consider a judgment as a matter 
inter partes, having no effect, in ordinary cases, on the rights 

^ WlasBak, Zeitaoh. der Say. Stift. 25. 102 $qq. 
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Cessio in lure 99 

of independent third parties. There are however a number 
of rules in connexion with Cessio in iure which raise questions 
as to the extent of the binding force of such a transaction. 
A few of them are worth our consideration. In the cessio in 
iure which constituted the last step in Adoptio, and also in the 
case of manumission Vindicta, essentially a cessio in iure, the 
right acquired by the person to whom the cessio in iure was 
made was quite different from that lost by the in iure cedens, 
a state of things not easy to reconcile logically with the view 
that cessio in iure is essentially a pure conveyance. If a tutor 
cessicius attempted to cede his tutela to another, the effect, 
according to Ulpian, was to end it and to cause the tutela to 
revert to the tutor legitimusK Here too it is hardly treated 
purely as a conveyance, for an attempted alienation which fiuls 
merely because of the inalienability of the subject-matter is 
not an abandonment. Nor is it treated exactly as a judgment, 
for as such it would presumably have covered all the right 
of the cedens, and the right could not have reverted. It is 
clear that some effect is attributed to the solemnity itself. 
But if we look at another similar case we shall see still more 
difficulty in regarding it as a judgment. If a heres legitimus 
attempted after entry to cede the hereditas, the cessio filled as 
to debts due either to or by the estate, obligations being in- 
transferable. But debtors to the estate were released. If we 
treat this as purely matter of alienation, we have the same 
difficulty as in the last case. If we regard it as a judgment, 
we have the anomaly that a judgment to which they were not 
parties releases the debtors. The Proculians thought that the 
same result followed where a necessarius heres made cessio of 
the hereditas, but the Sabinians considered that in this case 
no effect at all was produced on the debts, or indeed on the 
property. Here it is clear that the Proculians do not regard 
the case as one of abandonment, as we know that they did not 
regard abandonment as complete until some third party had 
taken advantage of it. On that view it would obviously be 
open to the heres to reclaim his right*. The Sabinian distinction 

» Ulp. Reg. 11. 7. • D. 41. 7. 2. 1. 
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between this case and the last presamably turns on the view 
that a neoeaaarius heres cannot by any act of his, however 
formal, in any way divest himself of any part of his attributes 
as heres. If we turn to ceasio in iure of a usufinct to a third 
person, we find a similar conflict, but here it is between two 
Sabinians, Gains who holds that the ceaaio in iure is a nullity, 
and Pomponius who tells us that the effect is to cause the 
usufiruct to revert to the dominus. 

Whatever view we may take of these conflicts, it seems safe 
to say that some jurists, perhaps at one time all jurists, attri- 
buted a special force which is not exactly that of judgment to 
the solemn addictio by the praetor, but that there was a steadily 
increasing tendency in the classical age to treat the matter as 
purely one of conveyance. 

If it may be doubted whether the function of the praetor 
in ceaeio in iure is to make or merely to confirm the transfer, 
or neither, there is no doubt that in odiudicaHo the conveyance 
is the act of the iudex concerned, though in this case it is not 
the magistrate himself, but a iudex privatue, who derives his 
authority fix)m a formula issued by the praetor. It is his 
adiudicaiio which creates the title to the property. No actual 
instance of this has been preserved, so that we do not know the 
actual form. It had only three applications and it probably 
was not a very common event. 

49. The other modes of acquisition iure ciMi, such as Lex 
(which is not really a mode of acquisition at all, but only a 
collective term to include all cases in which the destination of 
property is regulated by specific statutes) and lue acoreecendi, 
which occurred only in the rare case of formal manumission 
of a common slave by one owner without the consent of the 
other (the iue accreacendi of the law of succession having no 
bearing on the present point), must have been of small practical 
importance. Of direct grant by the State nothing need be 
said. 

Donatio is mentioned by Justinian, though not by Qaius, as 
a civil mode of acquisition. We shall have later occasion to 
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oonsider why it is so treated by Justinian, notwithstanding that 
it is in ordinary cases not a mode of acquisition but merely a 
cauaa truditionis. For the present only a few other points need 
to be considered. 

We are accustomed to think of donatio as a gratuitous 
transfer or promise to transfer property. But it may take 
quite other forms. It may be for instance the undertaking 
of a liability or the release of a claim, and the application 
of the principles of the institution to some of these cases is 
of considerable difficulty. 

Donatio mortis cauaa is essentially a gift subject to express 
revocation and to implied revocation in the event of the survival 
by the donor of the prospect of death in view of which it is 
made, or, apart from this, by the pre-decease of the donee. 
Either of these may be expressly excluded, but if they are all 
excluded, the gift is not mortis causa in the technical sense. 
It may be made under a suspensive condition, i,e. the right 
whatever it may be is not to pass unless and until the death 
occurs. In that case the act is merely a nullity if the con- 
ditions of the gift do not arise. But there are cases in which 
this is impossible : there could not be, for instance, a suspensive 
condition on a mafndpatio of land (though it must be admitted 
that if the condition were tacit there are, at least, some doubts 
about this). More fi^uently the gift was to be definitive at 
once, but to be null if the conditions fiuled. But it must be 
remembered that in classical law there could be no such thing 
as a transfer of ownership, or creation of an obligation, ad 
iempus : the act was not void, but there was a right to set it 
aside, a condictio, in case of transfer of dominium or the giving 
of a valuable security of any kind or of the release of an obliga- 
tion. If the gift had been of such a nature as to give a right 
of action against the donor, there would be an exceptio in the 
same event. Under Justinian however it is clear that the 
mere non-occurrence of the death at the time or under 
the conditions contemplated, or express revocation, revested 
the ownership in the donor, so that he could bring a real 
action for the recovery of his property. 
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Donatio inter vivos is never of itself a mode of oonveyance. 
It is a state of mind, previously declared or not, amounting to 
a itusta causa traditionis^ %.e. enough to account for the traditio, 
to prove the existence of intention to transfer. It differs ftom 
Donatio mortis causa in that it is ordinarily irrevocable, except 
for ingratitude, and though it may be conditional, it is not 
necessarily so. The only point we need consider is that of 
restrictions on amount. In later law, gifts exceeding a certain 
amount (varied from time to time) were, with some exceptions, 
void as to any excess, unless they were registered. Not only 
could a promise (or the pact which sufficed under Justinian) 
not be enforced as to the excess, but even if the gift had been 
carried out the transfer was void as to the excess, so that 
the donor was joint owner of the whole fund or property. 
These rules seem to have replaced those of the lex Cincia. 
This was a very early statute, which also established a maxi- 
mum, and provided that a gift in excess of this maximum 
could not be enforced against the donor, though, at least in 
later law, the heres had not the same defence — Oinda morte 
removetur. 

The defence therefore is ineffective unless the circumstances 
compel the donee to take steps against the donor for the com- 
pletion of the gift. A few illustrations may shew how this 
worked. If land had been mancipated and handed over, nothing 
could be done. But if there had been no delivery, though there 
had been mancipaUOf the ownership had indeed passed, but if 
the donee sued for the land he would be met by the exceptio. 
If moveables had been transferred, however completely, it was 
possible for the donor, on the principles of the interdict Utrubi^ 
so long as he could still plead that he had possessed the thing 
for a longer time than the donee in the past year, to recover the 
possession. If he did so, and having recovered the possession, 
was sued on the gift, he could use the exceptio. If there was a 
promise, not yet fulfilled, the excepHo was of course available, 
and we are told that even if it had been carried out there was 
a condictio, probably, though this is not certain, only where the 
payment was in error. These rules are contained in the Vatican 
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Fragments^: other texts, in the Digest', and therefore less 
trustworthy, since the institution was obsolete, and they may 
have been altered to suit the system of registration, give a 
similar condictio where the gift took the form of a discharge of 
debt by acoeptUatio, or an assumption of liability on the donee's 
behalf, by nowxtio {delegatio). But these cases are disputed. 

60. There is a well-known rule that dominia rerwm tradi- 
tionibus et tuiLcapionibua non nudis paotia transferuwturK That 
is to say : mere agreement is not enough to transfer a i%L8 in 
rem. This can create only obligcUio: there must also be an 
act of conveyance, of which Traditio is the type. This rule 
requiring an overt act demonstrating the transfer is not peculiar 
to Roman law, and needs no explanation. It may be noticed 
that in strictness it applied only to transactions inter vivas: 
at death all sorts of interests are transferred by nothing but 
a formal expression of intention, though this may be in part 
due to the origin of the later will in the Mancipatio Familias, 
But even inter vivas the rule has a certain number of real 
or apparent exceptions, of which the most important are 
these: 

(a) Traditia brevi manu and the so-called Canstitutum 
Passessorium, As has been observed above ^ these are in 
essence the same. The idle double traditio is waived. There 
is in £EU)t a transfer of possession, apart from the transfer of 
ownership, and transfer of possession is all that is needed to 
satisfy the principle, so that this is not a real exception. 

(6) Hypatheca. Here we are told that the right in rem 
of the creditor arises by the mere agreement, but this exception, 
too, is only apparent. We have seen already that, from a Roman 
point of view, the merely possessory right which is all that the 
creditor gets, is not classed with the iura which are discussed 
under the head of Property or Dominium in a wide sense, 

^ Vat. Frag. 260 9qq. 

* D. 44. 4. 6. 6 ; O. 89. 5. 21. 1. See Oiraid, Manuel (4) 987. See also 
Aeoarias, Pr4oi8, i 808. 

• 0. 8. 8. 20. « AnU, % 48. 



104 Alienation by mere Affreement 

and are the sabject of this rale. It is treated in the law 
of actions. 

(c) Sooietaa amnium bonorutn. The mere agreement vests 
in all the partners in common the ownership of the property of 
each of the members of the firm. This rule oonstitates a real 
exception, and it presents difficulties which will have to be 
considered later in connexion with the law of contracts For 
the present it is enough to say that the curious rule no doubt 
has its origin in the ancient system of cansorHum among 
coheredea, from which this form of association in all probability 
descend& 

(d) Dana/tio nKniia catua. In the time of Justinian, if 
such a donatio was made on the terms that ownership passed 
at once on delivery, but the conveyance was to be void if the 
donee died before the donor, then, if the event so happened, 
the donor could bring a vindicatio for the property. That is to 
say, the dominium revested in him without any traditio or other 
form of reconveyance. That is a clear exception, but it is 
entirely unknown to the classical law. If the transaction is 
regarded as a gift ad tempus, or subject to a resolutive condition, 
that is still equally unclassical: in whatever way the rule is 
looked at, it evidently belongs to Justinian's way of thought. 
The Digest however provides us with another case of much 
greater difficulty. There is a text which tells us that there are 
certain cases in which dominium is acquired by donatio mortis 
causa, and couples this with legacy*. This is a remarkable 
proposition. The text must be interpolated, since it is certain 
that the agreement to give never transferred dominium in 
classical times. Even in the time of Justinian nearly every 
text which deals with donatio mortis causa assumes, or states, 
a delivery. Opinion has been a good deal divided as to whether 
this is a mere mistake of Justinian's, or whether, in his time, 
the mere agreement to give, m4>rt%s causa, transferred dominium 
without traditio. There is a provision in the Code* which has 
been adduced as supplying the answer to the question. In 
this text Justinian prescribes a form for donatio mortis causa 

1 Poit, § 124. * D. 6. 2. 8. • 0. 8. 56. 4. 
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if it exceeds a certain amount, which is, in fiust, precisely the 
same as that for written codidUi, and he adds that gifts made 
in this form are to have all the effects of legacies. One of these 
effects is, as we know, the transfer of ownership on death with- 
out any delivery. Hence we can deduce the rule that, in the 
time of Justinian, a doiMXtio mortis causa, if made in a particular 
form, transferred ownership on the death of the donor without 
any delivery, beiag in &ct hardly distinguishable fit>m a fidex' 
coinmissumy which at that time did the same. It has been 
suggested that this not only explains the text under discussion, 
but also accounts for Justinian's treatment of dovuxiio as a mode 
of acquisition, which it ordinarily is not, since in all donatio 
inter vivos, and in all donatio mortis causa which is not in the 
above-mentioned form, the donatio itself is not the transfer, 
but nothing more than a iusta causa traditionis. However, so 
&r as his motive is concerned, a probable explanation is that 
he so treats it merely as a convenient way of grouping together 
the rather numerous rules which refer to gratuitous alienations, 
whatever their form. 

{e) Creation of certain servitudes. There are a number 
of texts of later law which tell us that servitudes could be 
created by stipulation and by pact and stipulations and there 
are others which speak of them as created by quasi traditio\ 
We aie also told by Gains that in the provinces, where the land 
had not italic right, and civil modes of conveyance were not 
applicable, servitudes, or rather quasi-servitudes, were created 
by pact and stipulation. The original form of these agreements 
seems to have been an informal agreement — a pactum — contain- 
ing the terms of the right intended to be created, followed by 
a stipulation for a penalty to be paid in the event of fidlure to 
allow the servitude to be enjoyed. In later times however the 
usual form seems to have been a siugle stipulation embodying 
the terms: the difference, which turns it seems on the freer 
use of stipulation for promises other than those of money, is 
indifferent for our purpose. If the mere agreement was itself 

1 e.g., D. 7. 1. 8. pr. * e.g., D. 6. 1. 20. 
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enoagh to create the aervitude, how are we to account for 
the texts which mention and seem to require quasi traditio^ 
a process much more troublesome in itself, inasmuch as it 
requires the parties to go to the spot ? One view is that the 
two institutions were entirely independent, that the q^tem 
of pact and stipulation is carried over through the praetor to 
the civil law, just as hypotheca and some other institutions 
of the same type were. Quasi tradition on the other hand, is 
also an introduction of the praetor, being an extension of 
traditio analogous to the extension of longi temporia posaessio to 
servitudes in the form of langi temporis quasi possessio\ But 
in reply to this it has been contended that the acquisition 
of iura in rem by pacts and stipulations, being strikingly 
abnormal, would have been more specifically emphasised if it 
had been admitted, and that the texts which speak of it are 
too loosely expressed. This however is hard to accept in view 
of the fact that these texts are not merely allusive, but purport 
to state the mode of creation expressly. It should be noted 
that there are many servitudes in relation to which quasi 
traditio is inconceivabla In any negative servitude there is 
no step which can amount to qtmsi tradiUo — ^no act which can 
be done, so as to amount to a demonstration of beginning of 
enjoyment. In a servitude non altius tollendi the agreement 
not to build is all the qtuisi traditio of which the facts admit. 
The indistinguishable &ct of not doing anything contrary to 
the servitude is hardly capable of being regarded as quasi 
traditio. The rule may possibly therefore have been that 
servitudes were created by stipulation, followed in the case 
of positive servitudes by qwisi traditio, an actual beginning of 
enjoyment, and in negative servitudes by nothing but patientia. 
But the whole question is still very controversial. 

51. It may be convenient to group together at this point 
some subsidiary rules affecting transfers of property. It has 
already been pointed out that neither cessio in iure nor manci- 
patio admitted of express conditions : they were actus legitimi 

1 See Oirard, Manuel (4) 872, 878. 
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which were totally avoided by the addition of any such thing. 
The same may be said of dies: such an act could not be 
expressly made to operate only on a future day, certain or 
uncertain. As to tacit conditions there is somewhat more 
difficulty. In the case of cesaio in iure it is not easy to imagine 
such a thing. Of course the conveyance was ineffective if the 
transferor had no right in the thing, but the question may be 
asked whether the cemo was in a real sense tacitly conditional 
on his acquiring a right. What would happen if a ceasio in 
iure was made by one who had no title but, after the cessio, 
became here8 to the true owner ? From the fisLct that in the 
case of tradiiio by a non-owner who afterwards acquires title 
there is no transfer of ownership under Justinian, though 
nothing would be easier than to imply such a condition in 
tradiUoy it seems certain that the ces8io in iure would be a 
nullity, especially as some of the texts which lay down the 
rule were written of mancipatio or ceeeio in iure. It is true 
that they give the holder bonitary ownership, but this is due 
to the (Buct that there has been a delivery' : it does not appear 
that the oamo as such would have produced any effect. 

There is some difficulty in the case of mancipciHo, There is 
one clear case of a tacit condition which did not apply to ceeeio 
in iure: the XTT Tables provide that in Sale the transfer of 
ownership is, apart from special agreement, conditional on 
payment of the price. Apart from this there are texts which 
are commonly understood to shew that tacit conditions were 
possible*. Discussion of these texts would carry us too far : it 
must suffice to say that neither affords any direct evidence and 
that the most important, that which says that an acceptHatio of 
a conditional debt is tacitly suspended till the debt has become 
simple, gives, if applied to numcipatioy results inconsistent with 
the conclusions drawn from the texts above cited. It would 
at least give the result that if land had been left to me under 
a condition I could mancipate it before the condition was 
satisfied. 

It is on the other hand clear that there was no difficulty in 

1 D. 6. L 72; D. 21. 2. 17, etc. * D. 50. 17. 77 ; Vat. Frag. 829. 
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applyisg conditio and dies to tradido, and on the other hand 
that a resolutive condition or a dies ad quern was quite im- 
possible in any case until the time of Justinian. 

The topic of error in connexion with transfers of property is 
somewhat intractable. There is little direct authority, and such 
as there is refers to tradMo, while it is by no means clear that 
civil law methods would be covered by the same principle. We 
have seen that where there was intent to convey, but the parties 
had different causae in mind, there was disagreement as to the 
validity of the traditio\ but it may be taken for granted that 
in ma/ncipatio or cessio in iurCt such error was immaterial, so 
&r as the passing of property was concerned. Where a man 
conveyed property, which was in fiict his own, but he was acting 
as agent for the supposed owner, the better view is that the 
dominium did not pass*, but this kind of case could not occur 
in mandpatio or cessio in iure. Where there was mistake as 
to the identity of the property transferred, whidi might easily 
occur in traditio brevi or longa manii, there was no transfer', 
but it by no means follows that this would also be the case in 
mancipatio of land at a distance. It is generally held that in 
these ancient formal transactions the form was everything and 
that the intent of the parties may well have been immaterial^ 
Thus it seems that a manumission vindieta by one who did not 
know that he was owner was valid*. Traditio where there was 
a mistake as to the nature of the transaction, and no intent to 
transfer ownerahip at all was void, but, here too, it is doubtful 
if the same rule is to be applied to the formal methods. 

62. It is this conception of dominium^ as unlimited and 
illimitable, which made it impossible for a vendor of land to 
impose restrictions on dealings with the property, outside the 
region of servitudes. There was of course no difficulty in 
imposing such restrictions as a matter of contract, but any 
breach of the contract would not itself be a void act or annul 

^ AnU, § 48. * D. 41. 1. 86 : ^. D. 17. 1. 49. 

* D. 41. 2. 84. pr. « See P. Sent. 1. 7. 6, 8; G. 4. 177. 

' D. 40. 2. 4. 1. 
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the oonyeyanoe : it wonld give only a right of action for damages. 
It is trae that in the case of sales of slaves it was possible to 
impose restrictions which operated in rem, for instance, that 
the slave should be kept away from Rome, or should or should 
not be freed^ These were effective in rem : in some cases the 
attempted breach was simply a nullity, in others the act of 
breach vested the slave in the original transferor, but all these 
cases are exceptional, and have no bearing on the general law. 
Thus it was not possible to prevent alienation by imposing a 
prohibition as one of the terms of the sala Here too however 
Justinian may have altered the law : there are two texts which 
as they stand shew clearly that a conveyance with a prohibition 
of alienation operated to annul any attempted sale by the 
transferee, though not by his successors*. It is also clear that 
Justinian allowed resolutive conditions, so that, on this view, 
it was possible in his time to transfer property with a condition 
that the transfer should be void if there was any attempt to 
alienate. 

The desire to keep property together which causes the 
imposition of such restrictions had not much encouragement 
in Roman Law, so £Bur as conveyances inter vivos were concerned. 
Beyond creating a usufrtict, which was essentially inalienable, 
there was not much that a settlor of property could do. It was 
not possible to settle property, for instance on a marriage, so as 
to keep it in the £Etmily. The case was somewhat different in 
the law of wills, as we shall see later, but inter vivos there was 
no such power. On the other hand the recorded documents 
and inscriptions leave no doubt of the frequency of gifts which 
are difficult to reconcile with this*. It was a veiy common 
thing to establish, inter vivos, funds for charitable or public 
purposes which were intended to be perpetual, and some of 
which unquestionably had a considerable permanence. There 
were several ways of effecting this object. One way was to 

1 D. 18. 7. 6, 9; D. 40. 1. 20. 2. 

* D. 20. 6. 7. 2 ; 0. 4. 61. 7. Bat most writers refuse, for yarioas reasons, 
to aooept the texts as ezpressiiig the law. 

* The following remarks are from Pemioe, Labeo, 8. 1<S0 iqq. 
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oontiaot with a transferee under heavy penalties that he would 
in his will devote the property to the desired object and would 
impose fideioammisaa in turn on his suooessors. This brought 
the resources of the law of wills to the help of the living settlor, 
and it was equally applicable to public purposes and to the 
private purpose of keeping the property in the fisimily. But it 
is precarious, since it ultimately rests only on contract. Another 
way was to vest the property in a coUegivm, who were to dis- 
tribute the property as directed. But here too there was no 
effect in rem. If at a later date the collegium made away with 
the fund, it was difficult to find a remedy. The most effective 
way seems to have been to transfer the property to a muni- 
cipality, with directions as to what is to be done with the 
proceeds, and, in some cases, a gift over to some other body 
if the directions are not obeyed. Neither the gift over, nor 
indeed the directions, could have any force in strict law, though 
so &r as the directions were concerned it might have been 
possible to provide for them by taking security. But there 
was an official called the curator reipuUioae, whose duty it was 
to supervise the local administration, said it seems likely, though 
it cannot be proved, that on an appeal to him, administrative 
machinery would be set at work to enforce the discharge of the 
trust But this applies mainly to gifts for public purposes. 

68. The general theory of Servitudes is simple and logical, 
but it presents some points of interest, mainly historical. The 
terminology which is adopted in modem treatises is not exactly 
that of the Sources. The expression Servitus Praadialis is not 
found in Roman texts, these rights being almost invariably 
called iura prctediorwn^ though the term eervitus is commonly 
applied as a collective term. But it is a secondary name: 
iura praediorum urbanorum et rueticorum, says Gains, to which 
Justinian adds qu^ae etiam senntutes vocantur. The word is of 
course not new. Qaius himself speaks of servitutes praediorum. 
The names start from different points of view. The description 
of them as iura considers them as rights. The name eervitus 
considers them as burdens. One name considers them from the 
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point of ^ew of the holder of the servitade, the other from that 
of the owner of the servient property, or rather, perhaps, from 
that of the servient property itself The fact that a servitude 
can exist where there is no ownership brings the former view 
into prominence. A right of way does not cease to exist because 
the owner of the land over which it is exercised abandons his 
property. A eervus sine domino may be subject to usufructs 
This is rendered less readily visible in relation to praedial ser- 
vitudes by the fact that the Roman terminology attributes the 
right to the land itself and not to the owner of the land as such. 

Personal servitudes, which differ at almost all points from 
praedial servitudes, in duration and in character, are un- 
questionably of much later introduction. It is a noticeable 
&ct that neither Gains nor Justinian in the Institutes tells us 
that these rights are servitudes at all. In those books, and 
also in the Digest and the Code, there are a number of texts 
which distinguish sharply between servitudes and usufruct. 
The Rubrics de servitutibus and de iisufructu are quite distinct, 
and the titles of the Digest which deal ex profeeso with usu- 
fruct* do not anywhere speak of it as a servitude. But there 
are many texts which do so call it, and the title on servitudes 
enumerates the familiar personal servitudes as such. 

The notion of servitue as a general conception was of course 
of only gradual development, proceeding in all probability, pari 
paemiy with the acceptance of a settled theory of the nature of 
dominivm. To the rights of way and water, which certainly 
existed in the time of the XII Tables, and which betray their 
antiquity by the &ct that they are res mcvncipi, clearly regarded 
as rights rather than as burdens, there are first added other 
rustic servitudes, and then the urban servitudes which last are 
not rea manoipi. Then comes the recognition of ususfrwstue 
and UBU8, and thereafter their recognition as servitudes, this 
last step being a great one which could hardly have been taken 
till it was fully recognised that dominium was the ultimate 
right in a thing. It is probable that the imposing list of 

1 Xnp. Reg. 1. 19. Dof. Frag. 10. Oiylilftn, Bigentamserwerbttrien, 139. 
• D. Bk. 7. 
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servitudes, rustic and urban, which we meet in the texts is 
gradually evolved, and it is certain that habUaiio is only le- 
oogmsed as a distinct servitude very late^ 

The relation of usufruct to dominiwm is somewhat un- 
certainly handled even in later law. There are several texts 
in the Digest which give, as the reason for the rule they lay 
down, the &ct that usufruct is pars clomtnu, and there are 
others which, equally definitely, draw conclusions fix>m the buct 
that it is not pars daminiiK To a certain extent the divergence 
may be explained on the view that the writers are not using 
words in quite the same sense. When they say that usufruct 
is a pars dominii, they mean that it consists of certain rights 
which, with others, make up dominium. They are thinking of 
ownership as a bundle of righta When they say that it is not 
a pars domim% they mean that ownership, or rather dominium, 
is none the less dominium because rights are carved out of it. 
They are thinking of ownership as the ultimate right, and 
usufruct as a mere servitude. Some of the texts, however, cannot 
readily be disposed of by this treatment, but appear to indicate 
a real conflict of opinion. Thus Julian tells us that one who 
stipulates for land, and then for a usufruct in it, or vice versa, 
is like one who stipulates for the whole and then for a part, or 
vice versa, and holds the stipulation for the usufruct a mere 
nullity*. Ulpian, on the other hand, tells us that one who, 
having stipulated for land, gives a release of the usufiruct 
produces no effect, since the usufruct is not a part, but a mere 
servitude^ It hardly seems possible for Julian, on the lines of 
the opinion just stated, to have come to the same opinion. If 
the stipulation for the usufruct was void, because the usufruct 
was part of the land, the release of the usufruct must have been 
valid for the same reason. Paul' tells us that a pact not to 
sue for land bars any action for the usufruct of it, and compares 
the case with others in a way which shews that he regaids it 
as a part. 

1 Girard, Manael (4) 869. 

* See, for these texts, B0I17, De Usafiractn, 48. 

• D. 45. 1. 58. « D. 46. 4. 18. 2. • D. 2. 14. 27. 8. 
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(ML Among the many olaaaificationB of servitodes there is 
one which has given rise to much discussion. Praedial servi- 
tudes are either Rustic or Urban. The Digest does not help 
us to a clear distinction between these (perhaps because the 
most striking result of the difference, the fisbct that the former 
alone were tea mandpi^ was obsolete), though the general nature 
(^ the distinction is clear enougL Into the various definitions 
that have been given it is not necessaty to go : it will suffice 
to point out some considerations which must be borne in mind, 
when one is attempting to frame such a definition. One has 
already been pointed out: such an expression as rustic servi- 
tude is not really Roman. The proper expression is iua nutici 
praedii This of course leaves entirely open the question, what 
is a rustic praediumy but it seems clearly to associate the 
labelling of the servitude with some characteristic of the 
dominant praeditim, that to which the right attaches. 

The common enumeration of rustic servitudes, justified 
indeed by the sources, ignores a distinction also justified by 
them. Many texts draw a sharp distinction between the rights 
of way and water and other rustic servitudes. These are spoken 
of as tn rmticia computanda\ In one text in the Institutes it is 
said: tn rusticoriMnpraediorum gervikUea quidam computari rede 
putant aquae hau8tti8,eU). The word recto can hardly have formed 
part of the original text, the passage having been apparently 
taken by the compilers of the Institutes from the Institutes 
of Ulpian. Many texts, stating the rules of rustic servitudes, 
state them as applying simply to the ancient four*. It seems 
plain that the extension to others is relatively late, and it is 
suggested as a corollary to this that only the ancient four were 
really res mancipL 

In general the texts treat the two dasses as fixed and 
distinct A servitude is always urban or it is always rustic. 
But there are in the texts some exceptions to this. Thus the 
ius aqfioedudus, which is in most texts called rustic, is at least 

^ D. a s. 1. 1. 

* t,0. D. 8. L 17. 8m Bl?m, SenitatMitohra, IL 
B. 8 
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once called nrbaaS and it is plain that there is little in common 
between the runnel which yon may lead to your field across 
that of your neighbour and the imposing structures which were 
built across land for the supply of houses. So too the iita alUus 
toUmuU, rarely named, is commonly regarded as urban, but in 
one text it is called rustic*. It is of course possible here too 
to think in the one case of access of light to a house, and in 
the other of access of light to vegetation, but unfortunately 
the text in which it is rustic plainly contemplates a house as 
entitled. A still more remarkable departure from the ordinary 
classification has been found. In one text we are told by 
Papinian that though the rights to water and of pasture are 
praedial servitudes, yet if a testator personam demonstravU cui 
servitutem pfuestari voluit, emptori vel heredi non eadem pros' 
gtaJbitur servitus*. And there are other texts expressing much 
the same notion. But all these exceptional cases must not 
obscure the fact that the two types of praedial servitudes are 
standing classes. It must however be admitted that many, if 
not most, modem writers hold on the evidence of these texts 
that we cannot say that the character of the prasdium in con- 
nexion with which they are ordinarily found is decisive of the 
class to which the servitude belongs, but that, for instance, a 
right of way is urban if it is attached to an urban praedium}. 
It is not worth while to pursue further the question as to what 
is on this view exactly the meaning of the word Urban. 

Servitudes have been classified as Continuous, those which 
do not involve action for their enjoyment, and Discontinuous, 
those which consist in doing sometiiing and cannot be enjoyed 
without action. This distinction gives two lists which agree 
very closely with the lists we have of urban and rustic servi- 
tudes. It also agrees very closely, though perhaps not exactly, 
with the usual distinction between positive and negative ser- 
vitudes. Most continuous servitudes are negative, but 091100- 
ductus and iua tigni immUtendi would appear to be positive. 

1 D. 6. a. 11. 1. See alBO D. 8. 2. 18. 

« D. 8. 8. 2. • D. 8. 8. 4; see h. t. 86, 87. 

« See, e.g.t Girard, Manael (4) 860. 
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It seems that, to some at least of the jurists, the urban and 
the continuous, or at least the negative, servitudes are the 
same class, for we are told that urban servitudes are not lost 
by non*user, but only by the doing of something by the servient 
owner inconsistent with the servitude, and the sufferance of 
this by the holder of the servitude^ This distinction, as applied 
to urban servitudes, in any ordinary sense which that distinc- 
tion may have, seems absurd, but it is intelligible as applied to 
negative and continuous servitudes, for as their use does not 
consist in doing anything, non-use per se could hardly be shewn. 
But if the owner of the servient land does what is inconsiBtent 
with the servitude, non-use is clear. It may be this confusion, 
or attraction, which makes Neratius class the ins altiua UMendi^ 
and the right to have a projecting balcony, as rustic servitudes'. 
Building higher involves action, and a projecting balcony is in 
the nature of a positive easement, as most rustic servitudes are. 
But the general result seems to be that there was not sufficient 
consistency in Roman views to justify any attempt at exact 
definition, and that those that are found in text-books can be 
no more than rough approximations. 

66. Qaius and Justinian end their discussion of the law of 
property with a short account of what may be called repre- 
sentation for the purpose of alienation and acquiution. Most 
of the topics there considered are more conveniently treated 
elsewhere, but there are two which can be discussed here. The 
first is that of acquisition and alienation through the inter- 
metliation of a free agent The Roman law was very slow to 
admit the principle of representation in legal acts : indeed in 
connexion with formal civil law acts it never did admit it The 
case of acquisition by sons and slaves and of alienation by them, 
under authorisation, is hardly an exception : it rests on grounds 
other than representation. But the existence of these rendered 
the inconvenience of the strict rule much less than it would 
otherwise have been, and it was not until the employment of 
freemen had made much progress that any relaxation was seen* 

^ See, «.p., D. 8. 2. 6. * D. a 8. 2. 
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The oonne of the deyelopment is to be made ont by a com* 
parisoQ of the language of Oaiua with that of Paul and with 
that of the Inatitntes. Gains saya that we can acquire nothing 
per wtraneam pencnam^ but adds that the question has be^i 
raised whether possession can be acquired through them. Paul 
is dear that we can acquire possession through them, but no 
more^ This is settled it seems by an enactment of Severus 
which is preserved in the Code*. Justinian tells us in the 
Institutes that, as a logical consequence of this, we can acquire 
ownership by tradiUo if the transferor was the owner of the 
thing. The rule at first applied probably only to procurators, 
but in later law it is true (or other men. There is however the 
difference that tor a procurator knowledge of the principal was 
not needed, while for other persons the principal's possession 
was not completed till he was informed. Some of these con- 
clusions are however controverted. 

Neither Qaius nor Justinian says anything at this point as 
to alienation by a free agent Here the rule was stricter. Even 
under Justinian, for voluntary alienation of ownership it was 
necessary to have either express or general authority. 

It is however important to realise exactly what is meant by 
the expression alienation or acquisition per extraneam personam. 
For the act to have been through him, he must be the actual 
negotiating party*. If I, having sold a thing, hand it over to 
anyone to take to the buyer, he is merely a messenger: there 
is no acquisition till the thing is delivered, and the transfer is 
not through him. If, having bought a thing, I send a friend to 
fetch it, and the thing is delivered to him by my instructions, 
there is no acquisition through him. No doubt it is mine when 
he has received it, but it is no more acquired through him than 
it would be acquired through my land if the vendor of the 
thing, say a plough, had at my orders left it in my field, when 
I was not there. It is a good tradiHo to put the property in 
my power, no matter in what way this is done. But if I asked 
my firiend to buy a plough for me, and he did so, mying that he 
had bought it for me, and taking delivery, then under the older 

1 D. il. a. 1. 90. « 0. 7. SS. 1. s 41. 1. 18. 
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law, the plough would be, for the lime being, his own pioperhy, 
under the new law it wonld at onoe become mine. These are 
all clear cases, bnt the scanty way in which the texts deal with 
this important matter, while it shews that the institution is 
rather post-classical, leaves os much in the dark as to a number 
of questions. Thus, in relation to the first cases mentioned, 
there is a text nHiich speaks of the intermediary, who was no 
more than a messenger, as acquiring for me\ but the foregoing 
seems the correct analysis of the fiustai It is the sort of case 
on which there might be diiBerences of opinion, and indeed the 
texts shew signs of these. The cases discussed are those in 
which the intermediary was in fact also a proeurator, and it is 
easy to see that the view that he was actually acquiring for us 
rather than acting as a mere reoeptade would be more readily 
takoi than when he was a mere outsider. But in fisict it is 
easy to formulate cases in which the court would have to de* 
tennine whether the intennediary was a mere messenger or 
the negotiative party and might have considerable difficulty in 
deciding. It should however be noted that the actual receiver 
need not have been the person who made the contract out of 
which the transfer of dominium arose. Thus, if I have agreed 
for the purchase of a thing, and the vendor, knowing thatTitius 
is my procurator^ gives the thing to him, as acting for me, the 
thing becomes mine at once and is acquired through him. 

If these rules have been correctly stated they still leave 
many difficult questions. What will be the resulting situation 
if a person entirely unauthorised by me visits a shop and in 
my name buys goods on credit and receives delivery of them 
for me, acting all the time in perfectly good fiiith 7 It may be 
presumed, though no text unequivocally tells us so, that under 
Justinian the property vests iu me. But as to what the re- 
sulting contractual relation is, the only certain thing is that 
I am bound by no contract 

66. The other topic to mention is acquisition and aliena- 
tion by slaves and fiUifamUioB. It is not possible to deal with 

1 41. 1. SO. S. 
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more than a few points. Acquisition by subordinate membeis 
of the famiUa does not rest on re{Hresentation, sinoe it takes 
effect even if the acquisition was forbidden^ It is a recognition, 
not so much of the individuality of these persons, as of their 
nullity : the only possible holder of property rights is a pater- 
familiaa. There is no inroad on this principle till the time of 
Augustus. Then and thereafter by the successive introductions 
of pecuUum castrense, peculium quasi oastrense, bona matema 
and bona adventitia, the £aoe of things is completely changed. 
The JUiuafamUuu of Justinian's time is economically an almost 
independent figure. 

None of these changes affects the slave. All that is trans- 
ferred to him vests at once in his master*. But the existence 
of lesser rights than ownership in the slave led to the develop- 
ment of rules as to the distribution of his acquisitions which 
are not without difficulty. The broad rule expressed by the 
texts is that what is acquired through his labour (ex opens) or 
in the affiurs of his holder (ex re) goes to the holder (eo. usu- 
fiructuary or bona fide poseeaeor), everything else to his owner. 
The notion, ex operisy is a very narrow one: so &r as can be 
seen it applies only where the slave hires himself out to a third 
person. If the holder had hired him out the hire would not be 
acquired through the slave at all, and the ownership of the 
ordinary results of his labour is not acquisition through him 
either. Ex re means '' in the affidrs of the holder "-—a fidrly 
simple idea, but leaving room for doubts as to what are the 
affairs of the holder. There was for instance debate as to 
acquisition of a hereditasK If the holder told the man to enter, 
might it not be said that this was ex operis ? No. The act of 
labour involved in the entry is not that contained in the notion 
of acquisition ex operis, it is rather using the services of the 
slave, as where he is ordered to make something. Might it not 
he ex re, where there was intent to benefit the holder ? Julian, 
who was clear that there was no question of acquisition ex 
operis, was inclined to accept this view, but the opinion that 

1 D. 41. !• 82. * D. 39. 2. 79. 
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prevailed was that the tusufractoary or bona fide possessor 
could not acquire such things at sllK 

The acquisition of possession is a conscious act, and where 
it is through a subordinate member of the £unily, it is not 
complete apart fix)m previous authorisation till the paterfamilias 
is aware of it. Hence, as the subordinate must also be conscious 
of it, two consciousnesses are involved. Convenience dictated 
some relasuitions of the rule, notably in the case of peculiumy 
where the paterfamilias need not know, and in cases where the 
paterfamilias was of defective capacity^ But possession could 
never be acquired through a slave who was himself incapable 
of conscious action. 

^ D. 6. 1. 90. * D. 41. 9. 1. 6; D. 41. ft. 



CHAPTER rV 

UNIVEBSITATES I(7BI8. 8(70CESSION BY WILL 

67. A man's UniversUaa luris is the sum total of his 
assets and liabilities: it consists' of the various elements which 
would go to make up his financial, or economic, balance sheet. 
In general the law is concerned with it only when it is passing 
£rom him, an event which happens most obviously at death, 
but occurs also at other time& In such cases this mass of 
rights and duties, with the exception of those that are de- 
stroyed by the event which occasions the transfer, pass to some 
sort of successor, but each case has its own peculiar rules and 
some of these are worth statement. Some of the cases belong 
to the civil law, as for instance Adrogation, or entry into 
momua, others are of praetorian origin, as for instance Bonorum 
wnditio. It is hardly correct to say that this transfer of a 
univenitas occurs in every case of oapitia deminutio, since a 
subordinate member of a fiimily has no univemUu to be 
transferred: in an ordinary case of adoptio, no patrimonial 
rights pass from the subject of the adoption. The pecuKum 
castreMe and quasi castrense pass with the adopUUus, whose 
rights are thus unaffected. So fiur as the bona advevMUa are 
concerned, they do not wholly pas& Some remain with the 
ferther on adoption. But it must be remembered that the 
usufruct and management of this ftind belong to the fisither: 
the son has only a deferred right in it, which does not become 
operative till he is 9ui iurU. There is no question of any 
transfer of a univerwtas. 

In the case otAdrogatio, the rights of the adrogatus pass 
automatically to the adrogaior, as if he were heree, except the 
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few which are destroyed by the capitis deminuiio, but the law 
as to his liabilities is not so simple. The principle apparently 
is that he is to be treated as if he had always been in the 
poUiUu of the adrogaior, so that his acquisitions would have 
enoied to the latter. But the obligations of a filiuafamiliaa 
do not bind his fiither, and these therefore do not pass auto- 
matically. In so fiur indeed as these debts were due fix)m the 
Oidrogaius as herea, they bind the adrogator, since the herediias 
would have been acquired by him if the adrogaJbiS had been 
in his patestaSf and he would thus have been fully liable. He 
is not heres to the adrogatus, but he is heres to the person to 
whom the adrogatus was herss. This we have already men- 
tioned. His liabilities sa deUoto do not cease to bind the 
adrogaius, though, as he has, or may have, no property of any 
kind, the remedy of the creditor is precarious. But a fisither 
would have been noxally liable, and the ctdrogaior is similarly 
liable— ^loflxi captd sequitur. So &r as contractual liabilities 
are concerned, the fisither would be under no liability at civil 
law, nor therefore is the adrogator. Such debts are indeed 
extinguished at civil law by the capitis deminutio. The in* 
justice of this may have been prevented in early law, as has 
indeed been suggested, by a refusal on the part of the ofBcials 
charged with the preliminary investigation, to allow the ad* 
rogation to proceed except subject to undertakings by the 
adrogator as to these liabilities. But, in any case, the praetor 
dealt with the matter in another way. The edict gave the 
creditor of the adrogatus an actio fictitia against him, in which 
the iudsm was directed to proceed as if there had been no 
adrogation, and thus no capitis deminutio. In this action the 
adrogator was required to undertake the defence, and to give 
the ordinary securities. If he £uled to do so, the creditor was 
entitled to seize the goods which formerly belonged to the 
adrogatus, and sell them to satisfy his claim. This gives a 
result not unlike that arrived at by the actio de peculio, and 
it might have been thought that this action itself would suffice 
to meet the case. But it may well have been that there was 
no pecuUwn^ the adrogator having made no grant. Even if 
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he had done so, it is fisur from certain that the €bctio de pecuUo 
would have been available in such a case,, except, indeed, if 
the principle can be generalised that the adrogatu$ had always 
been in his potestas. The only text which raises the point 
speaks of doubt, and it is noteworthy that the case is not 
within the terms of the edict, as we know it. The edict speaks 
Goly of contracts made with one in the poiestcu of another, 
which would not cover contracts made with a paterfamiliaa 
who was afterwards adrogated. In fact it is probable that the 
text is really considering the different question whether, where 
the adrogatus was liable on a contract made by his slave, the 
action is available against the odragaJUirK 

The case of honomm emptio in insolvency is one of purely 
praetorian succession. In fact it is not a case of universal 
succession at all, for the debtor has not suffered any capUis 
deminuUo, and still remains liable for his old debts. Moreover, 
while the goods pass to the bonorum emptor, it is not ab- 
solutely certain that it is he whom the creditors sue. He has 
contracted with the magisUsr bonorum^ and it is possible that 
it is his duty to hand over the amount for which he has made 
himself liable to the magister, who in turn is sued by the 
creditors. But as it is clear that the bonorum emptor sues the 
debtors, there is no obvious reason why he should not be 
liable directly to creditors, and it is now generally held that 
he was, though it can hardly be proved on our imperfect 
information*. Though both Gbius and Justinian speak of this 
as a case of succession, the conception of ttmversitas is of little 
help in relation to this topic, to which we shall recur in another 
connexion. 

The case of ceesio in iure hereditatia is remarkable in that 
it ia the transfer not of the univereitas of the contracting 
party, but of a wntversitaa to which he has an inchoate legal 
title. We have already considered some of the doubts and 
difficulties which the subject presents, in connexion with our 
discussion of the essential nature of cessio in iure** There are 

1 D. 15. 1. 42. « PofI, |§ 16S, 164. 
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other points of some interest. Qaius tells as that while an 
agnate here$ on intestacy could cede before entry, a herea 
$oripttu in a will had no such rights but if he purported to 
cede, produced no effSdct at alL He suggests no reason for the 
difference, and very different reasons have been assigned by 
conjecture. According to one view, any assignment by him 
before entry would be an intolerable departure from the 
expressed intention of the testator. According to another 
view, the herea acriptus has nothing to cede before entry, since 
all his right depends on a disposition which is of no force at all 
unless he accepts the keredUaa, while the agnate has a right 
defined by statute. The disputes which arose in some of the 
other cases have been considered, but a word or two may be 
said of them. In the case of the neceaaariua, Qaius states the 
Sabinian view that a cession by him is a mere nullity, but 
himself apparently prefers the view of the other school, which 
was that tiie effect was the same as if a herea under a will 
attempted to cede after entry. The position is the same, they 
argue, in both cases: the man cannot cease to be herea^ but 
he is the owner of the property, and can thus cede it. The 
other view presumably rests on the notion that one on whom 
the law casts the herediUu with no power of refusal does not 
produce any effect by an act which on the iaiob of it purports 
to be exactly what the law forbids him to do. But in fiict 
this would apply with equal force to the herea under a will 
who has accepted^ 

The case of AdaignaUo ItberH is even more remarkable. It 
is a transfer by will of a amveraitaa in which the transferor 
has not even what can feurly be called an inchoate right. For 
the Itberttu is still alive. It rests on a provision by aenatua- 
conauk* that a patron may, by his will, assign the prospective 
succession of a particular liberiua to a particular child. If the 
lti)ertua is dead before the patron's will operates by his deaths 
this is merely a disposal of his own property, and would need 
no authorisation by aencUuaconauU. The case contemplated 

1 Bee alio Boby, Bom. Prir. Law, 1. 2S8. 
*D.88. 4. l.pr. 
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is however that of a liying Ubertut, whose sueoesucm passes 
to the Uberi paironi, if the patnm is alieady dead. Their 
rights of sacoession are not iiJierited from the patron: they 
are an express creation of the XII Tables. They are wholly 
independent of the patron, and thus, though the patron shouki 
have disinherited a child, this would not of itself in any way 
afiect the child's right to the succession of a libmtu9 who 
outlived the patron. The present provision therefore is an 
enactment entitling him to dispose of property which is not 
his own, a thing which apart from some such provision would 
be impossible. It may be compared with a power of afqpoin^ 
ment vested in a person who has no devisable interest in the 
property. 

68. Far more important however than any of these is 
succession upon death. To the general proposition that the 
rights and obligations pass to the heret there are of course 
some obvious exceptions. The political and &mily rights of 
the deceased are extinguished. Usufructs and the like are 
ended, and the same is true of contractual rights for personal 
service, and obligations of the same nature. So too, a man's 
liabilities on ddiet in general die with him, as also do some 
of his rights of action on deUcL Those rights and duties 
which survive the death pass to the hares, except so fiur as 
legacy per ffindicationem, under which the ownership passes 
directly to the legatee, may be said to constitute an exception. 

The only topic in the general theory of keredUae which we 
need consider is the HerediUu lacene. We know that this 
was an incomplete personification of the hereditae, and that 
it arose only in those cases in which there was no h^ree 
neceeearitu, and where, therefore, there would be an interval 
of time between the death and the entry of the heres. It 
is said indeed by some writers that if a suue keres is unborn 
at the death, or if a heres neceseariua is instituted under a 
condition, the hareditas is iaoens for a time. There does not 
however seem to be any text which definitely applies the 
theory of herediUia iacens to cases of this kind, and some of 
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the texts seem to make haredUas iacma and herea exiraneuB 
inseparable ideas^ No doubt many of the rales must have 
been the same, but^ in tact, we have very little discussion of 
the questions which one would think must have arisen. We 
oan therefore deal here <mly with the case of herea eutraneua. 

The notion of quasi-personality of the hereditaB was in- 
vented to obviate the very great inconveniences which would 
plainly result from the fact that in the meantime the in- 
heritance belonged to no one. Its busLness could not be 
carried on, since there was no one qualified to acquire rights 
for it, or to undertake obligations on its behal£ It might be 
seized or damaged with impunity. It is observable that many 
of these inconveniences were disposed of by methods which 
have no connexion with our present subject, methods so 
diverse as to shew, when coupled with the doubts and diffi- 
culties which arose in connexion with the conception of 
hereditaa iaeena itself, that this is only one of many practical 
devices by means of which the difficulties of an awkward legal 
situation were evaded. These devices cannot be expected to 
form a coherent whole, or even to conform individually very 
closely to logical requirements. There could be no theft of 
rea haradUariae, as they belonged to no one and were not in 
any one's possession. Accordingly a special procedure was 
invented: the crimen aaopilaiae heraditatiaK On the other 
hand, for damnum to the heraditaa the haraa was allowed to 
proceed by the Aquilian action, on the ground, not elsewhere 
supported, that the lax by the word ' owner ' did not necessarily 
mean the owner at the time of the wrong*. There was a special 
procedure for dealing with any freed slaves who pillaged the 
heraditaa before their liberty took effects But the quasi- 
personification of the heraditaa is more important than these 
devices, and gave rise to several interesting questions. 

It is inexact to speak of the heraditaa as a paraona ficta : 
the Boman lawyers themselves do not go quite so for. In tact, 

1 ,eg. D. 4S. 24. 18. 5. * D. 47. 19. 1. * D. 9. 2. 48. 
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as we have aeen, they nowhere nee this oonoeptioiL What 
they say is that the inheritance personae vieem sustinet, or the 
like. As might be expected the compilers of the Digest are 
not very particnlar on this kind of point, and in fisbct the 
modem technical concepticm of persona is developing in their 
age. Thus there are two or three texts in which the heredUas 
is spoken of as actually being the donUnua of the Mm here^ 
ditarii\ Bnt these texts usually contain very clear evidence 
of their Byzantine origin, and even so, there does not seem to 
be any text which goes the length of saying that the keredUas 
is a person. Justinian in the Institutes expressly says that 
it is not. 

The hereditas represents a persona, but whose persona does 
it represent ? Upon this question there are obvious signs of a 
disagreement among the classical lawyera It is laid down by 
some jurists, not exclusively representative of either of the two 
schools, that it represents the persona of the future heres, and, 
in conformity with this, that the entry of the heres is retro- 
spective, so as to date from the opening of the succession. It 
is clear however that the view which prevailed was that the 
inheritance represented the persona of the deceased, since this 
is plainly dominant in the Digest. There are not however 
wanting texts which express the opposite view. Thus on the 
question whether a senms heredUarius could stipulate in the 
name of the future heres, both opinions are several times 
expressed*, and it seems to be now generally held that for 
most purposes the later jurists were prepared to accept the 
view that the entry of the heres was retrospective, on the 
ground of convenience, however difficult it might be to re- 
concile this opinion with the view, which was undoubtedly also 
dominant, that the hereditas represented the persona of the 
deceased. 

The hereditas did not however represent the persona of the 
deceased for all purposes. The Institutes definitely express 
a limitation in the words: in plerisque personam defuncti 

> See, e,g., D. 9. 2. 18. 3; D. 28. 6. 81. 1. 
• D. 2. 14. 27. 10 ; D. 45. 8. 16, 28. 4, 85. 
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siutin0t. The text does not indeed clearly say what is the 
limitation that it is intended to express. It might indeed 
merely mean that the heredUcu did not take up the political, 
social, and family rights of the dead man, as we know that it 
did not. But the restriction is important in many ways more 
significant than this. It finds its practical application mainly 
in numerous restrictions on the activity of send hereditarii, 
who are the only people capable of acting on behalf of the 
hereditas^ (and who are themselves so capable only through 
the principle we are considering), since ordinary mandates 
were ended by the death. Though these restrictions all express 
the tsuct that representation by the hereditas is incomplete, 
they do not all turn on one principle. In most cases there is 
an excellent reason for them quite apart firom this incomplete- 
ness of representation. Thus the servua hereditariua cannot 
acqiure a hereditcut to which he has been instituted, for the 
benefit of the hereditas to which he belongs, since that here- 
ditas is incapable of giving the necessary authorisation*. But 
there is in addition the important practical reason that, if the 
slave could accept without authorisation, the heres of the 
inheritance to which he belonged might find himself bound 
to this other hereditas which might well be damnosa. The 
extension of the same rule to legacy* might seem to be merely 
one of the analogical extensions of which there are many, but 
there is the same practical point. If the slave could accept, 
the legatee would find himself barred firom attacking the will, 
as he has accepted a benefit under it. The slave cannot 
stipulate for a usufruct for the hereditas: there is in fiu;t no 
life to which it can attach. He cannot stipulate in the name 
of his late master, since no such person exists, nor, in the 
opinion of most jurists, though not of all, can he stipulate 
in the name of the fdture heres, in view of the fietct that this 
heres is as yet an eairanea persona. On the other hand, 
he can be examined as a witness in litigation affecting the 
hereditasy though a slave cannot be heard where his master 

1 See however D. 14. 8. 17. 8 and jpoff, § 125 /n. 
• D. 41. 1. 61. pr, » D. 81. 66. 1. 
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is ooncernecL The heredUoM, it is said, is not his mast^^ 
It is plain that in all these matteis there was no strict ad* 
herenoe to any theory. The roles were determined by con- 
siderations of conyenience : any Ic^cal or theoretical justificatioii 
isy for the later law at least, little more than an excose. 

However far we may go towards endowing a kendUoB with 
the attributes of personality, there are limits which we cannot 
pass. It can do nothing which involves a conscioas act It 
cannot commit a dMct or a crime, and it cannot authorise 
any one to commit such a thing. It cannot authorise a con- 
tract, appoint an inMiitart or grant a pecvlium. In strictness 
an vMlitor would cease to serve, and a pecidiuim to exist, but 
in practice this was not the case. It seems clear that a contract 
made with the xiMUot even by one who knew of the death of 
his principal would bind the her6»\ and it is also clear that 
the pecuUvm continued to exist as such. This last fiMst is 
important in relation to the history of the changes in the 
law as to the acquisition of possession. As a hereditas has no 
animus, it cannot possess, since animus of some sort is essential 
to possession. Nor can it acquire possession through the 
medium of a slave, for it is clear that even where possession 
is taken by a slave for a living owner, the owner has not 
possession in ordinary cases, until he knows of it. These 
restrictions are demanded by logic, but it is plaiu that the 
resulting rules were too inconvenient to stand. The first 
inroad made on strict principle was, naturally, within the field 
of peculium^ The evidences of dispute and change of rule are 
clear on the texts. It is clear also that a bwvub hereditaritu 
could in classical law continue an existing possession, and even 
complete it for the purpose of usucapion. But as to the 
beginning of possessiim, the law is not clear even in the case 
of peculium. Papinian expresses, or is made to express, con- 
flicting views on the question whether a servuB keredOarius 
can acquire possession for the purpose of usucapion, even in 
aflSurs of the pecuUum. But the view now most generally 
accepted, and supported by certain emendations, is that the 

> D. I.S. l.pr.; D. 48. la 3. * D. 14. S. 17. 8. 
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classical law allowed a 9ervvs hereditariua to begin possession, 
for the purpose of usucapion, in connexion with his pecvUnmi, 
but that it is only Justinian who allows it in a wider fields 
There is no authority on the question whether under such 
circumstances interdict possession could be acquired in the 
classical law. Probably it could not, until the time of Justinian. 
It is noticeable that the texts on the possessory interdicts do 
not mention any cases of dispossessed servi heredUarii, or 
discuss any cases in which they had begun possession. 

Although the servus hereditariua plays for the moment a 
veiy important economic rdle, the fiicts do not in any way alter 
his essential character, or increase his &culties. His powers 
are still dependent, and purely derivative. This point becomes 
important if the hereditas is not accepted. If no herea enters 
under the will or on intestacy, all that the slave has done is 
void. Thus the Fiacua, which takes the property subject to the 
rights of creditors, will ignore obligations incurred since the 
death*. 

69. It appears to be not uncommonly thought among 
students that it was a di£Scult matter for a Roman to make 
a will, that the rules he had to satisfy were extremely complex, 
and that on the whole he was a lucky man, or had an ex- 
ceptionally good lawyer if he did not break one or more of 
them. A corollary to this is the opinion that the introduction 
of codicilU and fideicammiaaa was a kind of relief from these 
intolerable rules of form, and that thereafter things were 
changed in this respect All this seems to turn on a miscon- 
ception. Many modem legislations impose similar restrictions, 
but these do not seem to be regarded as creating great 
difficulties of form, however oppressive they may be thought 
to be in substance. In view of the extreme dislike of intestacy 
which certainly prevailed from very far back in Roman history, 
it is in the highest degree unlikely that the rules of form 
would have remained substantially unchanged till the time of 
Augustus, if the effect of the rules had been to make testation 

1 The chief texts are D. 41. 8. 20, 81. 5, 40, 44. 8, 46. 1. * D. 45. 1. 78. 1 
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precarioiUL In the recorded wiU of Dasumias (A.D. 108^) there 
are institutioDs, subetitutionB and suhetitutions to snbetitateB, 
but all this very short, and by far the greater part of the 
lengthy document is made up of various legacies and directions. 
Of course, if a man had children over age and others under 
age, and one insane, and grandchildren by a deceased son, and 
he wanted to disinherit some of these, and to provide different 
substitutes for others, to give pmelegata to some, and to impose 
fideicommisM, on others, he would have to be very careful or 
some of his instructions would fisdl to take effect. But so Cur 
as the validity of his institutions and therefore of his will was 
concerned, a very small amount of precaution would be all that 
was needed. The exceptional case is of course always a difficult 
case : an English will to produce the corresponding effect would 
not be very easy to draw. The real value of the codicil and 
fideicamnmaa was the release not so much from rules of form 
as from substantive restrictions on the power of devise, re* 
strictions which had been found oppressive. 

60. As to the power of testation, tettamenU factio acHva, 
as it is called, it should be pointed out that there were persons 
who were incapable of testation, but whose wills made before 
their incapacitation were nevertheless valid. This seems to 
have been so from the earliest times in the case of furiosi and 
prodigi imterdic^\ but in that of odptivi the rule resulted from 
a certain lea Cornelia*. In the first two cases there is no 
technical difficulty ; furiosus and prodigus interdictus are both 
cives sui iuris. But captiims is for the time being regarded as 
a slave, so that apart from legislative relief his will must have 
been void. It may also be said that while testation was in 
general a privilege of dvea sui iuris, /Uiifamilias could devise 
peculium castrense, and there was a curious rule that public 
slaves could devise half their pecidium. As to the right to 
be instituted in a will — ^the so-called testafnenH factio pomtio — 
we need not discuss the numerous statutory restrictions or 

1 Bnms, Fonles, 1. 804. • D. 88. 1. 6. 1. 

* See BaoUand, SUveiy, 3S9. 
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their gradual disappearanoe. It may however be worth while 
to say a word or two on the distinction between teskmenti factio 
and iu8 cojpiendi. There were two classee of person, the junian 
latin and the coeiUbB who, while they had ie^tamtnti fcLctio, and 
thus could be validly instituted, were baned from taking their 
gift, by express statute, and thus were said not to have the iua 
capiendi. There were others, the arbua and the pcUer solitarius, 
who could take only part of what was left to them. The point 
of the rule that the latin has testamenti /actio is that the 
institution of such a man is not simply void. The herea must 
have testamenii factio both when the will is made and at the 
death. Thus if a peregrine and a latin are instituted, neither 
can take, but if, before it is too late to claim under the will, 
they receive grants of eivitas, the latin can now take, but the 
peregrine is still excluded, since he had not testamenti factio 
when the will was made. The distinction disappeared, as 
to eodibes and or6i, when their disability was taken away by 
Constantine, but as to latins only when they were abolished by 
Justinian. The expression iua oapiendi occurs under Justinian, 
but it now means no more than teatamenii factio pasaiva^ 

61. The law as to the exdusion of certain witnesses has 
some points of interest. English law takes exception to at- 
testation by persons interested in the will on obvious grounds 
of prudence, and prevents it by the expedient of avoiding 
the gift to the witness. The classical Boman rules excluding 
attestation by persons in the same family group as the testator 
do not turn on any such idea, but, as they are found in the old 
Mancipatory Will, exclude these as well as those in the same 
&mily group as the famUiae emptor, though these last at least 
have, as such, no interest. No doubt the ultimate origin of 
the rule may be conceived of as of the same order, but as the 
exclusions appear in the law of wills they rest on the &ct that 
the will is a mancipaiiot and there is a formal rule that no one 
can be a witness of a mandpaiio to which a member of his 
fitmily group is a party on either side. The conception of the 
&mily as a unit no doubt plays its part in this exclusion. The 
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principle excluding, for fear of fraud, persons beneficially in- 
terested in the will was not clearly recognised in the classical 
law. Gains indeed goes so fiur as to say that it is undesirable 
to have such a person as a witness. Justinian definitely ex- 
cludes the heres and his fiunily. But even then the rule goes no 
further. A legatee is not excluded, nor is a fideicommisaarius. 
They may be even more interested than the heres^ while the 
children of the herea^ who are excluded, may very well not be 
interested at all. 

It may be worth noting that the fimction of a witness to 
a will in Roman law was not quite the same as that of the 
witness to the execution of an English wilL All that such 
a witness has to attest, at least in modem law, is the due 
execution of the will. It does not appear to be necessary 
that he should know that the document is a will. The Roman 
witness attests not merely, or even mainly, the execution of 
the document, but the genuineness of the whole transaction. 
Paul tells us that the witnesses need not know the language 
in which the will is written, but that they must know that it 
is a will^ though they need not, it seems, know anything about 
its contents. All this seems to have been a survival from the 
principles of mancipaJtio, in which the witnesses are there to 
attest the fishct of conveyance, and to have been transferred 
through the mancipatoiy vdll to the later forms. The principle 
is shewn by the exclusion of those who were either deaf or 
dumb, who could have attested a signature perfectly well. 
There is in existence a document of a.d. 474, which records 
the proceedings in the opening of a will, proceedings which are 
provided for in the Edict. The witnesses in turn acknowledge 
their signatures, and say in hoc testamento interfiUK This is 
far firom being the only case in which the rules of the mandpa- 
tory will, which themselves result fix>m its origin in mancipatio, 
were carried over to other forms of will The rules as to the 
number of witnesses come from it. So does the requirement 
that institutions must be at the beginning, the original famiUae 
emptor having been in loco heredis, and so far as form goes, the 

1 P. 8eiU, 8. 4 a. 18. * Bnms, FonteB, 1. 817. 
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active party from the begiiming. The rale that a man cannot 
be partly testate, and those excluding institution ex die or in 
diem^ have the same origin. The representation of the deceased 
by the esetraneus heres is from the same source, and there are 
many other illustrations. 

62. To discuss at length the original forms of Roman Will 
IB outside the purpose of these pages, but a word or two must 
be said about them. The most important of the ancient 
forms appears to have been that in Comitiis CcUatia of which 
it may be said that, although it is not absolutely certain that 
there was a vote on it, which would make it practically a 
legislative act, its character shews clearly that testation was 
not, as it became in later law, a matter of course. Probably 
wills were rare in primitive Rome. The other form of will, 
in prodnctu, a will made on the opening of a campaign, before 
the testator's comrades under arms, is sometimes regarded as 
an equally formal act, done before the nation assembled in 
centuriae instead of curiae, and sometimes as a mere informal 
relaxation of law for urgent circumstances, analogous to the 
relaxations of form which our own law provides to a certain 
extent in the case of a will of a soldier under arms. In any 
case its existence affords some evidence that in the Comitia 
Calata the papultis were witnesses rather than legislators^ 
though they might presumably have refused their attestation. 
It does not appear that this will in procinctu plays much part 
in the later evolution. On the whole it seems best to regard 
the will in Comitiis as the normal will, from which descend the 
notions which dominate the later law, especially the rule that it 
is the main purpose of a will to provide a Heres. 

The history of forms of will during the Empire is a 
fitirly straightforward story, though there are a number of 
difficulties of detail, not of much importance. The most re- 
markable of the recorded forms of will is the nuncupative 
will before seven witnesses which appears at latest in the 
3rd century*. It was in no way restricted to circumstances 

1 Karlowa, B5m. S. G. 3. 848. « 0. 8. 11. 2. 
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of urgency, and it might seem that such a simple method 
would have superseded the elaborate machineiy of the tri- 
partite will. In fisu^t however it does not seem to have been 
much used, and it is easy to see that a will of which the 
provisions were left at the mercy of the good faith and accurate 
memories of a few men, all of whom might be dead before the 
testator, was rather a precarious thing. The nuncupative will 
before a magistrate seems to have needed no other witnesses, 
but it, too, is of little importance. 

The history of the development of the mandpatoiy will 
belongs to a stage of Roman histoiy earlier than that we are 
considering. Some remarks on the form of the developed will 
have been made on an earlier page, but a little should be said 
here. As we have it, the nuncupoutio contains nothing analogous 
to the assertion of ownership with which the ordinary form of 
mancipaJfxo is begun. This omission is entirely oonsiBtent with 
the view that the assertion was required to secure a remedy 
in case of defective title^ : there could be no need for this here. 
It must be admitted however that some editors suppose it to 
have been omitted by error, and add words to represent it. On 
the other hand, we have in the mancipatory will what we do 
not find in mancipatio proper — a form of words spoken by the 
transferor, in which he calls on the witnesses to note that the 
purpose of the transaction is the disposition of his property. 
The declaration of the receiver is not that he has bought the 
property as his own, but that he has received it into his custody, 
in order that the testator may make his will of it. There can 
be no doubt that such a formula as this, stating the purpose and 
unreality of the transfer, was only gradually arrived at 

The praetorian will seems to have disappeared with the 
creation of the tripartite will. Properly speaking it was hardly 
a will at all. It did not effectively appoint a heres, though it 
may have done so in terms. But this poiut became a mere 
technicality without practical importance at the time when, 
and in the cases in which, lonorum posse^o under the prae- 
torian will became cum re. But, apart from this, the edicts 

1 Ante, 1 46. 
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setting forth the remedies under this will, which may however 
be only imperfectly known^ suggest that much that could be 
done by an ordinary will could not be done in this way. The 
document operates under certain edicts which provide that 
possession of the property affected will be given to persons 
who can shew gifts to them either by way of universal suc- 
ce88i<Hi or by way of legacy, under such a document duly 
attested by seven witnesses. What was the effect of the 
appointment of a tuior by such a document ? We are nowhere 
told, but it is likely that it would be confirmed by the praetor. 
What was the effect of a direction to the quasi her€s to per- 
form some service ? What was the effect of a manumission in 
such a vrill ? There seems to be no answer to these and similar 
questions. 

The tripartite will, or more accurately, the will based on 
iui iripertitum^ is the will of the Digest. The seven witnesses 
are derived remotely from the civil law, as also is the rule that 
it must be ufio conteata\ From the praetor come the seals, 
and firom the new imperial law the signatures. Its rules thus 
give a picture of the development of modes of authenticating 
transactions, as civilisation progresses. 

The high value which the Romans set on the right of 
testation is evidenced by many texts and by the rules of the 
institution itself. In no other case was so much care taken 
to secure the validity of the transaction. The special rules 
applied in the case of impossible conditions, and of instituJtio 
ex die, or to specific things, are well-known illustrations of this. 
If the insbitatio is not at the beginning it is not the instUvtio 
which fails, but the provision which precedes it. Apparently 
the only serious limitation is found in the very natural rules 
for the protection of the rights of children, for the rules re- 
quiring the use of specific words are intended to secure that 
what was not meant to be an institvitio shaU not be so re- 
garded. 

The privilege was jealously guarded In classical law the 
testator must be a dvis sui turis. There were many exclusions 

1 Lenel, Bd. Pezp. P) 8S0 #99. > D. S8. 1. 21. 8. 
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from testation ; in some cases these rested on permanent obvioos 
considerations, in others on reasons which disappeared with the 
mandpatoiy will, though some of the prohibitions seem to 
have remained. Till Hadrian's time a woman in legitima tutela 
could not make a will even with her tutor's consent, a rule 
resting on reasons which are much debated, and on which 
something has already been said^ Peregrines and Colonary 
Latins had no right to make wills by Roman Law, though this 
is not to say that they could not do so under the laws of their 
own community*. Junian Latins were barred from testation 
by express legislation : dediticii by the fietct that they were not 
cives and did not, at least the dedUicit of the Empire, belong to 
any peregrine community. 

Nothing need be said of the cases in which persons not 
civ68 nui iuria could make wills, but that of the oaptmu should 
be mentioned. His will made before his capture was valid if 
he returned, by the ordinary rules of PogUiminiunL But it 
was also valid if he died in captivity, a rule resulting from a 
provision in a Zm? Cornelia. It is probable that this is 
a direct provision and not as has been suggested a mere in- 
ference. But the exact nature of the provision, and even the 
identity of the lex remain unsolved problems. 

63. The institution of the heres, having originally been 
the whole of the will, remained throughout Roman history its 
principal and indispensable part. It is not, strictly speaking, 
a gift of property : it is rather a gift of the patrimonial aspect 
of the personality — ^the universitaa of rights and duties. The 
institutio of the heres must therefore cover the whole: a man 
cannot die partly testate. The heres or heredes must represent 
him completely. Hence follows the rule that though 12 is the 
customary number of Unciae into which the testamentary As 
is divided, still, if in any case less than that number are given, 
the lesser number will still cover the whole inheritance. It is 
true that under the principles of the Querela inoffidosi testa- 
merUi there were, as we shall see later, cases in which the 

^ Ante, § la * nip. Reg. 20. 14. 
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effect of a saccessfal querda was that a part and a part only 
of the heredUas was distributed as on intestacy, but this was 
admitted to be an anomaly, and was justified by a text which 
seems to mean that the testator did not in fact die intestate 
fro parte, but became so as the result of certain proceedings 
after* his deaths In the latest system, that of the Novels, there 
was an even greater anomaly. When a will was upset for tn- 
offidosiiaa, the whole might stand good except the institutions', 
but this is wholly without parallel in the earlier law. 

The rule that the instituitio must be in express and im- 
perative terms (not preoative^jtibeo, not volo), and that it must 
come at the beginning, both descend from the mancipatory 
will. More accurately stated, the rule is that any provisions 
before the instiMio are void if they are such as in any way 
lessen what will be coming to the heres. Such for instance 
are manumissions and legacies, but there was a dispute as to 
appointment of a tutor. The Sabinian view that it must not 
precede may have been based on the notion that if no appoint- 
ment were made the heres might in many cases be the tutor. 
Curious questions arose where a legacy followed one set of 
institutions and preceded others, but they can best be con- 
sidered in connexion with the law of legacy*. In any case all 
these rules of form and place affecting institutions are obsolete 
under Justinian. The rule semel herea semper lieres bars any 
institution for a certain time — instUutio in diem. It is not so 
obvious why, in view of the permissibility of conditions, an 
institution fix>m a certain time — ex die — ^waa also barred. It 
may be that it is too definite and precise a breach of the 
continuity of ownership between the deceased and the heree, 
which a condition does not necessarily produce. It may be 
that it was disregarded as being meaningless in view of the 
fact that the destination of the hereditae is irrevocably fixed^ 

The law of conditional institutions is rather complex. For 
the decision of questions which arise on actual wills it is 
necessaiy to be clear as to what constitutes a Condition. 

> D. 6. 2. 16. 2. • Nov, 115. 8, 4. » Po9t, 1 74. 
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Properly speaking, a gift is conditional when it is made to 
depend upon some event which is both future and uncertain. 
A gift to X "if he was bom in Italy" is not conditional. There 
is nothing future or uncertain about it, there is only an ascer- 
tainable fikct as to which the testator was not informed. A gift 
to X " if he shall become Consul " is conditional. A gift on an 
event which must happen, but as to which the time at which 
it will happen is uncertain, is not properly speaking a condition: 
it is dies, certus an, incertus qtumdo. In documents inter vivos, 
such a modality is treated as dies, but in a will it is put on a 
level with conditionsS the principal importance of which is that 
it may be valid in an institution, and that a legacy under such 
a modality does not vest (dies non cedit) until the event happens. 
Of such things the clause "when T shall die " is the commonest 
instance. There is another possible case. There may be events 
of which the oocuirenoe is uncertain, but as to which, if they 
do occur, they must occur at a certain time— dies, incerius an, 
certus quando. Such is the case of a gift to X when he shall 
reach the age of 26. This is sometimes treated as conditional 
on his attaining that age, and sometimes as mere dies, so that 
if X never reaches the age, the gift is due when he would have 
done so had he lived. It appears to be dies in manumission, 
condition in legacy*. 

64. We know that impossible conditions (with some others) 
were void : they did not vitiate the institution as they would a 
contract, but were simply struck out of the gift. The object of 
this different treatment was to avoid intestacy, an object trace- 
able in many other rules in the law of wills. The rule was 
extended to legacies, though here the same danger does not 
exist. It is a natural extension : the same rule of construction 
must be applied to different parts of the same instrument. It 
is important to notice what the lawyers mean by the word 
" impossible." They mean what is impossible in the nature of 
things, what we may call inconceivable. To touch the sky with 
one's finger is impossible in this sense. But the "nature of 

1 D. 85. 1. 75. « D. 40. 4. 16 ; D. 40. 7. 19. 
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tilings " is not a veiy exact idea, and the line most shift with 
every advance in scientific knowledge. In one case the jurists 
declare, after some hesitation indeed, that a condition " if he 
build a tomb within three days" must be treated as impossible^ 
But actual impossibility to the person concerned is immaterial. 
If a gift is left to Titius provided he paints a picture as good as 
one by Apelles, this is not a case of impossibility, though Titius 
will certainly not be able to satisfy the condition. Moreover it 
must be initial impossibility. Supervening impossibility is not 
on the same footing. It is true that it often releases the donee 
from the obligation to satisfy the condition, but this, though it 
gives a similar result, rests on an entirely different notion : it is 
discharge by casus^ not by impossibility. A condition which 
assumes a nonexistent state of facts is actually impossible, but 
it gives rise to vety difficult questions of construction. Thus 
a gift "when my daughter reaches 21" may give different 
results, according as the testator never had a daughter, or had 
one but she was dead when the will was made, or had one who 
died after he made his will but before he did, or who survived 
him and either did or did not reach the age of 21. There are 
many texts dealing with such points, but they are too full of 
questions of intent and construction for us to enter on the 
discussion of them*. 

It has been said above that impossibility to the person 
concerned is not material, but there is one case in which this 
is not true. We know that if a son in patestas was omitted 
he could upset the will, absolutely, and that, even if formally 
disinherited, he could, if there had been no sufficient cause, 
attack the will by the Qvierela inofficiosi testamervti. Someone 
appears to have hit upon a device for evading these two rules. 
He instituted his son for his proper share, subject however to a 
condition. This condition was not technically impossible, but it 
was of such a character that there was not the smallest likeli- 
hood of his being able to satisfy it. The condition might for 
instance have been "provided my son becomes praetor at the 

1 D. 28. 7. 6. 
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earliest possible age." A son so dealt with cannot say that 
he is omitted: he is actually instituted. He cannot say that 
he is unjustly disinherited, so as to entitle him to bring the 
QuereUiy since he is not disinherited at alL But he is quite 
effectually excluded. Accordingly the rule was laid down 
that a son in potestas might not be instituted conditionally, 
except upon a condition within his own power. Any other 
condition was treated as an omission. If however the condition 
was in his power, but he simply neglected it, he was excluded 
but the will remained valid. What was or was not in his 
power was a question of fiact. Even if it was in his power it 
was laid down that it must not outrage natural affection : if it 
did, it vitiated the institution and the will was void^ These 
rules do not appear to have been applied in the case of other 
8u% heredes, though in later law they were in exactly the same 
position. 

66. The classification of heredes as Sut et neceasarii, Necea- 
sarii and Extranei, the first two classes being those who are 
heredes by direct operation of law, irrespective of their consent, 
and the last those who may accept or reject the heredUas as 
they think fit, leaves out of account, it has been pointed out, 
the case of a grandson who has been instituted by a grandfSBither 
who has disinherited the fisither. Such a person does not come 
within the definitions of sui or of simple neceaaarii. The former 
are those who become sui iuria by the testator's death: the 
latter are slavea The grandson in such a case is regarded as 
a necessarifis, though the exclusion of his feather does not give 
him the rights of a autia : if he is omitted he cannot attack the 
will*. The cause of the defective terminology is presumably 
that the conception of exheredatio, ancient as it unquestionably 
is, is not primitive, but is superimposed on the existing classi- 
fication. In classical law, such an institution would simply 
benefit the disinherited fisither, but under Justinian it seems 
that this inheritance would form part of the bona adventitia in 
which the feather had only a limited interest 

1 D. 28. 3. Sa pr. ; D. 28. 6. 4. jir. ; D. 28. 7. 15. > D. 28. 8. 6. jir. 
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It is laid down that Extranei heredea must have passive 
tegtamenti faction Le., they must have the capacity of in- 
heriting under a will. It should be noted that the word heres 
is much wider than the English word heir. It covers any 
universal successor on death, while the English word applies 
only to the person who takes the beneficial interest in real 
property on intestacy. The herea must have had this testO' 
menti /actio not only at the date of the making of the will, 
but also at the time of the death (or in the case of conditional 
institutions, at the time when the condition is satisfied) and 
firom that time until the actual acceptance. Loss of capacity 
between the making of the will and the opening of the succes- 
sion was not material, provided that the capacity was recovered 
before the latter date, while loss after that date but before 
entiy was always fisitaL The reason of this difference of treat- 
ment is that the requirement of capacity at the time when 
the will was made is an accidental result or survival firom the 
fiact that wills were made by mancipoitio. The familiae emptor 
must of course have been capax at the time of the mancipatio. 
The rule which requires capacity firom the opening of the 
succession till the actual acceptance depends on another idea 
altogether, namely, the principle that the heredUas is deUUa 
to him throughout this time, and if this deUxtio becomes firom 
any cause impossible the whole gift fiuLs. 

66. The word cretio^ which primarily means the formal 
declaration of intention to accept, is also used in a secondary 
sense to denote the clause in the will by which the testator 
expresses the requirement of such formal acceptance. Gains 
tells us that two forms were in use, either cretio perfecta 
or cretio imperfecta. The rules which he proceeds to give as 
to the difference in effect, where there is a subetitutiOf form an 
admirable illustration of the logical exactness with which 
stated forms of words were interpreted by the lawyers. If the 
testator says " Let Titius be heree, if he do not make cretio let 
Balbus be heres*' the formula does not exclude Titius in any 
case. There are no words actually requiring Titius to make 
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cretio. In the absence of any anch express direction, the 
classical law regarded acting as heres (pro herede gestio), 
shewing, in any way, intention to take the inheritance, as equi- 
valent to cretio. In our case cretio is not expressly directed. 
Its non-occurrence is simply a condition on the institution of 
Balbus. The words are in effect " Let Titius be heres, and on 
a certain condition let Balbus be heres" As Titius did not 
make cretio, this condition is satisfied, and accordingly both 
institutions are valid, and Titius and Balbus share. But 
where the testator used the form " Let Titius be heres : if he 
does not make cretio let him be disinherited and Balbus be 
heres," then, if Titius does not make cretio, even though he 
does act as heres, and informally shew his intention to take, 
he is excluded and Balbus is sole heres. The statutory modi- 
fications of this rule, stated by Gains and Ulpian, go a long 
way towards breaking down this logical system. Thus the 
rule laid down by Marcus Aurelius that, even where the fuller 
form is used, informal acts, pro herede gestio, shall be as good 
as cretio, turns the case into one of simple sub^utio* 

The act of entry, or acceptance, vests at once in the heres 
the property rights and obligations of the deceased. Property 
becomes his, and he can bring vinduxUio for it. Debts whether 
on delict or on contract are due to him and his action requires 
no fiction or other device. He has stepped into the dead man's 
shoes, and he is, broadly speaking, liable in the same way. The 
injustice which might result where the heres was insolvent, while 
the inheritance was not, was met by the device of beneficium 
separationis: the creditors of the deceased could claim to have 
the inheritance administered distinctly firom the estate of the 
heresK It may be worth noting that one exceptional right 
did not pass to the heres, of necessity. The right of action 
for interference with the family sepulchre was available not 
only to those who had accepted the hereditas, but also to sm 
heredes who had abstained. It may be said that they were 
still heredes at civil law, but they were not heredes for any 
practical purpose beyond this, and there is the noticeable rule 

1 D. 42. 6.1; as to C€|Mmt<o on b«hAlf of BlftTeB inrtUnted, ^ (.1.18. 
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that where auch a peison brought the action and recovered 
damages these damages were not assets available for the 
creditors of the deceased. They are not contemplated as forming 
part of the heredita8\ 

Justiniaa's introduction of the Inventoty system by which 
a herea could, by making an inventory of the property, secure 
himself ficom liability beyond the assets, was intended to do 
away with the 8patium deliberandi, as appears firom the diB- 
advantages which he imposed on those who still preferred to 
rely on it, and £Edled to make an inventory. The right to the 
limitation of legacies under the lex Falcidia was denied to 
them, and they remained liable for all the debts no matter 
how small the assets. And if they allowed the time to pass 
without declaring their intention, they were regarded as having 
accepted. But there must have been many heredUaJUa in respect 
of which none of these disadvantages were material Probably 
the majority of testators were obviously solvent, and it may be 
supposed that it was exceptional for a testator to give away 
the greater part of his property in legacies, to the detriment 
of a person he had appointed heree. It may be that there 
were many cases in which no inventory was made, and though 
the enactment instituting the inventory was passed in a.d. 431', 
the Digest contains a short title on the gpatium deliberandi. 

Each of several heredee is entitled and liable pro rata : the 
XII Tables contain an express rule that each heres is to be 
liable on each debt only in proportion to his share*. But it is 
possible for the testator to vaiy this by imposing particular 
debts on particular heredee, and in connexion with this there 
are certain difficultiea Papinian lays down the rule that this 
must not be done to the exclusion of that heree\ A restriction 
is arrived at by treating such a charge as a kind of legacy. It 
must be ascertained what would be the share of that heree in 
the nett estate assuming that debts were distributed propor- 
tionally, and then the total burden of debts imposed on him 
must not be more than three-quarters of that amount A 

» D. 47. 12. 6. 10. • C. 6. 80. M. jw. 
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simple illustration will make this clear. A^ B and (7 are in- 
stituted heredes in equal shares, and all the debts are chai^ged 
on A» The assets are worth 1000, and the debts amount to 
400, so that the nett value of the estate is 600. Each share 
is therefore 200. Not more than 150 may be charged on A, 
so that upon these fisusts he will get 50 and the other two will 
get 275 each. The same result will be arrived at by stating 
the matter in a different way. Each share of the gross estate 
amounts to 333^. Each normal share of the debts amounts to 
183^. It follows that each gets 200. But A, having been 
charged by the testator with all the debts is bound to pay the 
others so much as the leaf Falcidia allows, as if it were a legacy 
to them. This is 150, making 75 each. Accordingly A receives 
60 and B and C get 275 each. It is easy to see that if the 
different heredes are charged with debts in various proportions 
the arithmetic involved might be somewhat complicated. 

67. The institution of slaves is very prominent in the 
texts. No doubt in many cases there is intention to benefit 
the slave, the idea of the testator being that the master 
will allow this hereditas to remain in the pectdium. But 
this he could not of course be compelled to do, and perhaps 
a more common purpose was to provide an indirect way of 
making the hereditas alienable. If an instituted slave is 
alienated before entiy on the hereditas, he takes the right with 
him^ Thus, if his owner sells him, before the entry, and 
contracts for his restoration after he has entered, the practical 
effect of the transaction will be a transfer of the inchoate right 
of inheritance, and substantially nothing more. 

If a man iostituted his own slave as his heres, this was a 
nullity unless there was also an express gift of fireedom, until 
Justinian enacted that such a gift should be implied. The 
reason for this somewhat severe rule may perhaps be that the 
benefit to the heres (and in such a case there may be other 
heredes) is not to be diminished by implication, a principle of 
which there is an analogous application in the rule that if a man is 

» D. 87. 11. 2. 9. 
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freed VKler vivas he keeps his peculium unless it is expressly 
reserved, but if it is by will he does not take it unless it is 
expressly given\ 

The institution of another man's slave does not require, 
indeed it does not admit of, a gift of liberty, though it may 
be conditional on his being freed. Apart fit>m this, testamsnti 
/actio in the master is the chief requirement, and it must be 
noted that at least in classical law, if the master had no tester 
mewti factiOf the gift could not be saved by alienation before 
entry. The institution of a slave common to the testator and 
another may be ut alienus or ut auii& If there is no gift of 
liberty, this is ut aUenMS and it simply benefits the other 
master*. If there is a gift of liberty coupled with an institution 
we are nowhere told what happens, but it is commonly sup- 
posed that» till Justinian, the effect was the same as in the 
last case and in that of manumission without institution. 
There are logical di£Bculties, but we need not enter into these, 
and the effect of Justinian's changes is fiimiliar. 

The testator might appoint a single heres or he might 
distribute the succession among any number. It was the 
practice to state the share taken as one or more twelfths, 
UThciae, the whole hereditae being contemplated as an (u. 
Though this mode of division was not compulsory, but the 
testator might divide the estate as he liked, it was so feur usual 
that it was presumed to have been intended if no other was 
clearly stated. Hence comes the rule that if less than 12 shares 
or undas were allotted and there was a herea whose share was 
not definitely stated, he, or they, if more than one, took all 
that were unallotted out of twelve, and if this number had 
been reached or exceeded, then all that were unallotted out of 
24, the double as (dupundiua) and so oa Clearly large estates 
might call for farther subdivision and Volusius Maecianus* 
has recorded for us the names of a number of the subdivisions. 
Each of the names may be accompanied, or periiaps replaced 
by a symbol, which he also gives us, the smallest fraction 

^ D. 16. 1. 58; D. 88. 8. 8. 7. * Ulp. Beg. 9i. 10. 
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he mentioDS being the Scriptula, the symbol of which is X, 
representing the 24th part of an uncia, the 288th part of the 
h^rediias. 

68. SubetUuUo vulgaris, the institution of a heres to take 
if the first institution £uls to take effect is essentialiy a sub- 
institution. Its rules are simple and need not be stated here. 
In the texts the substitutions in a will are commonly called 
institutions of a second, or, as the case may be, of a third 
grade, and there is a good deal of law as to the extent to which 
subordinate provisions associated with the institutions of the 
first grade are to be understood as applying also to those of 
the second grade, or need to be repeated if they are to operate 
on the substitutions^ It was usual to substitute coher^des to 
each other. This would produce much the same result as the 
old iti8 (iccreaoendt, but, apart firom the fiact that the testator 
might vary the shares and conditions in such substitutions, 
it must be remembered that such substitution is an express 
gift and not a lapse. Thus if one of the coheredes died after 
he had entered, and one of the others then lapsed, his repre- 
sentatives might have taken their share of the lapse, but if 
there had been reciprocal substitutions all would go to the 
surviving heredes, since the dead heres had not lived to the 
time when the share in question was deUUa to him. Moreover 
the leges caduoariae practically abolished the old tus Q/ocre- 
scendi; collateral relatives were excluded finom the operation 
of those laws so fisir as there was an express gift to them, so 
that they could take by substitution a share which fell in, 
but not one which lapsed. 

SubstUutio pupiUaris, the provision of a heres to a child in 
potestas who should survive the testator but die too young to 
make a will for himself, is a rather more complicated institu- 
tion. Its rules are not wholly coherent siuce there is a certaili 
wavering between the conception of it as a provision in the 
fskther's will, and as itself an independent wilL It deals with 
the child's inheritance, not the fitther's, and thus such a sub* 

^ 8m, e.y., D. SS. 6. 86, 4S. 
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stituiio might be effectively made in the case of a disinherited 
child, and it covered property which came in no way finom the 
£Either. On the other hand it required validity of the fitther's 
own will, and where the papillary substitute and the fisither's 
heres were the same person he could not accept one institution 
and refuse the others 

SubsHtutio quad-fupiUaria or exempkms is not an institu* 
tion of the classical law : it is first erected into a ^tem by 
Justinian. He provides that any ascendant, having no other 
children, who has left property to a descendant who is insane, 
may appoint a substitute to l^e what is so left to him if he 
dies without having ever recovered his sanity, no matter at 
what age. He has not a firee choice, but must choose fi:t>m 
among the relatives of the mente captus, in an order laid down 
in the enactment. If several ancestors appoint, it seems that 
each takes what comes firom the ascendant who appointed him, 
but we are not told who takes what comes firom neither'. The 
whole institution is difficult to fit in with the ordinary con- 
ceptions of the law of succession. 

69. The 8uii heredea are regarded as so fisir entitled to 
succeed to the paterfamilias that if he desires to exclude them 
he must do so by an express provision in the will — eaJieredatio. 
There are many points of interest in the law of this topic If 
any suua heres other than a son is omitted, t.e., is neither 
instituted or disinherited, the will is not void at civil law, but 
the omitted person is entitled to come in and take his share 
by what is called the tua aoGreacendi. This has no resemblance 
to any other itts aocreacendi, and seems indeed rather to re- 
semble a ius diminiAendi. The language of Gains and Ulpian' 
seems to shew that these persons are contemplated as in- 
creasing the number of heredes. Their right is to take a pars 
fdrilis as against sui insUtuti, and half the heredUas as against 
extrtmei instUvti It is 9ot altogether clear whether, if there 
are two such omisai, each is entitled to a pars virilis or they 

1 8m Qintfd. IImiimI (9), SS4. 
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are entitled to one between them, though the former view is 
the most probable, while it is clear that as against extranet they 
share the half The rule as stated leads to an odd result, for 
an omitted daughter will in all cases in which a suua and an 
extraneue are instituted, get more than the euus inetitutus, and 
if there are two sui instituH and an extranetu inetiMue, she will 
get more than she would have got on intestacy. Thus if the 
inetituH are two sui and two eastranei, and all the shares are 
equal, and a daughter is omitted, she will get half of what 
would go to the esdranei, that is a quarter, together with one- 
third of what is given to the m, that is one-sixth, so that she 
will get, in all, five-twelfths, while her brothers get only one- 
sixth each, and she hereelf would have taken on intestacy only 
one-third. The Praetors, by allowing all such persons to claim 
bonorum poseeesio contra tabulae, and thus, practically to set 
aside the will, so fiur, at least, as its main provisions were 
concerned, introduced a more reasonable rule, the practical 
difference being that the eoptranei tnetituti were excluded alto- 
gether, and the whole estate was divided between the eui 
inetitwU and the omieei. In view of the nature of the rule it 
is somewhat odd to find that Antoninus Pius enacted that a 
woman should in no case be entitled, under the new rules, to 
more than she would have received under the civil law rules. 
In the majority of cases this could not occur: she would not 
be entitled to more under the new rule. The total fiind to be 
divided would be increased by the failure of some, but by no 
means all, legacies, but that would not ordinarily be of very 
great importance. If the tnetituti were all eui, she would, 
subject to this, get the same under the two rules. If there 
were both eui heredee and esetranei instituted, she might get 
less and could not possibly get more under the new rule. It 
was apparently only where extranei alone were instituted that 
she would get more under the new rule, and the provision of 
Antoninus Pius would be operative. The question may be 
asked and does not seem to have any certain answer, what, in 
this case, happened to the excess which the woman could not 
take. There could be no other eui, entitled to claim, for they 



Exheredatio 149 

could have upset the will altogether if they had existed, since 
on the hypothesis they are neither instituted nor disinherited. 
It seems possible therefore that the institution of the eastraneua 
heres remained good for a half. There is however one small 
point in which, apart from this, the rule of Antoninus Pius 
may have produced a change. If a woman obtained bonorum 
posseaHo contra tabidas, she would under his rule have to pay 
all legacies which would have fisdlen on her had she come in 
by iua accreacendi, though in general such bonorum posaeseio 
destroyed some legacies, though not alL 

It will be remembered that the Praetor made another im- 
portant change in this connexion : he equalised emancipoH with 
tut for the purpose of bonorum poaaessio contra tabulas. As 
however they had been in a position to acquire property of 
their own, which was not the case with «tt», and as moreover 
the enfranchisement was probably often accompanied with a 
gift of money, he laid down the reasonable rule that an rnnand' 
patua who claimed to come in and take with the auii must bring 
into the ftmd for division any property which he possessed 
This forced contribution is called Oollatio Bonorum. But the 
purpose of the rule indicates some reasonable restrictions. The 
collaHo could be demanded only where the inaUtuhu was a auua 
herea, where the coming in of the emancipatua was to his own 
benefit, and where it injured the inatiMua auua* A few cases 
will illustrate these restrictions. 

(a) Where a auua heraa was instituted for a quarter, and 
an extranaua for three-quarters, the auua cannot complain, for he 
has his para legitima. But if an emandpatua was omitted and 
claims bonorum poaaaaaio contra tabulas he will not have to 
make coUoHo bonorum, for the auua haraa will now take half 
and is actually benefited. If however the figures had been 
reversed there would have been a case for collaJtio, since the 
awua haraa would only get one-half instead of three-quarters. 

(A) Anyone who attacked a will lost all benefit under it 
If then by his action the amandpatua upset the will, and lost 
legacies to as great a value as the amount he could claim, there 
was no case for ooUaHo bonorum, as he had not in any way 
benefited. 
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(c) There were two sons, 8 and E. E, having been 
emancipated, left and D, his children, in the potestas of P 
their grandfEither. 8 is instituted to a half, and C and D are 
instituted to the other half 1[>etween them. E claims bonorum 
posaemo contra tabulas. There is no coUoHo in £Eiyour of 8 
who is in no way affected as he still takes hal£ But on such 
fisusts the emancipated &ther is entitled to half of what his 
children took and they divide the rest. As their interest is 
thus reduced they can claim coUatio\ 

It appears also, though the evidence is not quite clear, that 
in no case of coUaUo was the omancipatua compelled to bring in 
more than would balance the loss which his claim caused to 
the sui. 

There is one case in which even in classical law a member 
of the Jumilia may be compelled to make ooUatio. A daughter 
who has received a do$ may be required to make ooUaiio dotis 
if she claims bonorum posaassio contra tabulas*. 

It should be observed that the gradual extension, under the 
Empire, of property rights to JUii/amUiaa led to many new 
developments in the rule of coUatio, so that fiUifamiliaa had to 
make ooUatio so fiur as thetr pecvlium oaatrenae or presumably 
quasi oattrense had been provided in the first instance by 
the fitther. But the texts on the matter as stated by Justinian 
are obscure and conflicting*. The whole law of exheredatio is 
indeed much simplified in his law. All disherison must be 
nominatimx there is now no question of the ceberi clause, and 
the effect is the same in all cases. 

70. These restrictions are formal, is*^ if certain steps are 
taken in the will the rules are satisfied and there is no question 
of bonorum possessio contra tabulas. But the Querela inoffioiosi 
tsstamenti provides a protection of a different kind. Eahere^ 
datio, however formal, may be unjust, and the Querela provided 
a remedy. It had a much wider field of operation. It was 
available not only to children of a man who were unjustly 
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diamherited^ but to those of a woman who were unjustly 
omitted (for there could be no question of eidheredatio in a 
woman's will), to parents unjustly omitted, and even to brothers 
and sisters so treated, provided in this case that a turpis per- 
Bona is instituted. The remedy is regarded as in some way 
reflecting on the testator and thus is not allowed if there is 
any other remedy. Thus a simib omUsua cannot bring it : he 
had his remedy under the rules of esAeredatio. 

It is not necessary to state the rules in detail, but there are 
some points presenting difficulties which are worth mentioning. 
The general rule is that this remedy is available to certain 
relatives who have received under the will less than a certain 
fraction of what they would have received on intestacy, and 
thus it foUows that no one could bring the querela unless he 
had a claim on intestacy. On the other hand we are told that 
a person who has no claim on intestacy, but who brings the 
querda successfully, benefits, not himself but the heree ab 
%nte8taio\ whoever that may be. These two propositions are 
not really inconsistent The querela is not necessarily an 
arraignment of the whole will : it is a litigation between two 
persons, of whom one asks to have the institution of the other 
set aside on the ground that he himself is unjustly dealt with, 
in the will, either by etdieredatio or by omission as the case 
may be. In such an action he may get judgment even though 
he had really no claim, either by an error of the judge, or 
because at Uie time he was the person supposed to be the 
heree ab inteeUUo, or, an equally likely case, because the de- 
fendant sets up no reply to the claim, as he knows that, though 
the present claim is unfounded, there are others to follow in 
which he must inevitably lose. His institution is thus upset, 
but this litigation cannot prejudice the rights of the true heree 
ab inteetatOf who is in no way party to it, and who thus is still 
entitled to claim. There were however certain cases in which 
the claimant might bring the querda successfully and for his 
0¥ni benefit, even though he was not the heree ab inteetato. 
Thus, if the nearest claimant fidled, on the ground that he 

1 D. 5. 2. 6. 1. 
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was justly excluded^ the next might now bring it for his own 
benefit, provided of cooise that he was one of those near 
relatives enumerated above who alone were entitled to the 
querela in any case. This is laid down as a general rule^ 

This &ct that the qu^erela is not an arraignment of the 
whole will, bat a mere litigation inter partes, coupled with the 
rule that one who pushes a querela to judgment and fiiils, loses 
any benefits he may have received under the will, causes the 
proceeding to produce different results according to the state 
of the fisbots. Thus, if of two persons whose claims are equal, 
one brings the qaerda and fidls, he alone suffers, while if he 
succeeds he benefits both, since the will is avoided. If a single 
claimant brings it against only one of several inetibuJti, because 
only one of them is open to attack, the will remains partly 
good For instance, the ins^iMi may be a mii9, instituted for 
his right share, and an eaitraneus. On such fisusts the dis- 
inherited euue will attack only the extraneus, and, accordingly, 
the evLUB instUutue will be quite unaffected. The Digest records 
a certain number of cases in which a claimant succeeds against 
one inetituttis and fiuls against the other. As his claim rests 
so to speak on his own merits it may not at first sight be 
obvious how this could happen. But the case just given would 
provide an instance, if the suus edieredaiue indiscreetly made 
the eutLS a party to the suit. And there is another obvious 
case. A brother proceeds against two inetUuti heredea^ and 
MIb against one of them because he is not a ^77^9 persona. 
Again, a claimant might conceivably bring the querda inde- 
pendently against two inetiMi before different iudices of whom 
one might give judgment in his &vour, while the other thought 
him justly excluded. There is another case in which the will 
may stand partly good. It may be that there are two persons 
prima facie entitled to claim. Here it seems that if one alone 
proceeds, the will is upset, provided the other was really 
entitled If however the other expressly repudiated his right, 
or was justly excluded, the will stands good pro parte, so that 
minor provisions, such as manumissions, are good except so 

1 D. 5. 2. U, 81. pr. 
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&r as they are expressly charged on the insUMio which is 
destroyed. A similar result is said by some writers to follow 
if both proceed and one fails, but the texts on this matter are 
obscure and conflicting^ It is to be obserred that all cases 
in which this partial testacy is shewn are irreconcilable with 
the nominal basis of the proceeding, m., that the testator was 
insane. 

The rules of the qtuirda, like other positive provisions, were 
liable to change. This was made manifest in connexion with 
the amount which would exclude it. In the classical law it 
was a quarter of the statutory share. Under the Institutes 
(though one text retains the old language) any benefit ex- 
cluded it, the injured person being thrown back on the acHo 
ad aupplendam legiHmam, which left the wiU standing, but had 
previously been used only where the testator had directed that 
shares which were too small were to be made up. There were 
also changes as to the kinds of gifts which were to count 
towards exclusion, the changes, up to the time of Justinian, 
being in the direction of extension. Not long after the publi- 
cation of the Institutes a fresh minimum was established for 
the case of children. They were to have one-third of the 
herediku if there were four or less, and one-half if there were 
five or more, a somewhat hasty piece of legislation which gives 
the odd result that if there were four they could claim one- 
twelfth each, while if there were five the legal minimum was 
one-tenth*. 

About ten years after the publication of the Institutes, 
Justinian completely remodelled the querda, so fiur at least as 
concerned the claims of ascendants and descendants, brothers 
and sisters being left under the older law. In estimating the 
pars legMma nothing was to count unless the claimant was 
actually instituted herea for some share but, if he was, all 
mortis causa oapiones were reckoned. The will was to be treated 
as inofficiosum unless the exclusion was on one of certain grounds 

1 The chief texts are D. 6. 2. S. 1. 16, 17, 19, 28. 2, 25. 1. See Windaoheid, 
Lehrbneh, ( 5S4, n. 24. 
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stated in the enactment, and the ground was expressed. If the 
rules were broken the institution went, but minor provisions 
stood good, a complete breach with old ideas which made a 
valid instiMio a sine qua wm of a will\ There has been some 
doubt as to the exact effect of this change. Some writers have 
held that after this legislation the rules of the querda and 
those of eaherecUUio were fused, the new system in fact super- 
seding them both. But those who take this view are not of 
one mind as to the proper way in which to state the result. 
According to one opinion the real practical result was the 
survival of a system based on the principles of the qnerday 
and the substantial disappearance of the old law of eoAeredatio. 
Another opinion exactly reverses this. The new rules super- 
sede the querela altogether and are in fiu^t a remodelled set of 
rules o{edi0redatio. The main practical difference would be that 
if the surviving rules were those of the querela, the proceedings 
would ordinarily have to be brought within five years, while if 
they were the rules of exheredatio the claim would not be 
barred by anything short of the ordinary period of limitationa. 
%.e., thirty years. It is impossible to go into the arguments in 
£Eivour of this view in either of its forma The other opinion 
seems much more probable in view of the language of the 
Novel itself, namely, that both sets of rules still survived, that 
absolute omission of a suus heree or an emanoipatue still entitled 
him to bonorum poeeeesio contra tabuias, the new rules applying 
only in cases which in earlier days would have given rise to the 
querda. 

71. The entry into the fisunily of a new euus heres after the 
will was made would cause it to fidl, by reason of the rules of 
exheredaJtio, unless the person concerned had been disinherited 
or instituted by anticipation. Such persons are defined by 
Justinian, in another connexion, as those who would have been 
eui heredeSy if they had been bom soon enough, a definition 
which has the interest of being one of the very few cases in 
which Tribonian has corrected loose language which he found 

1 Nov. 116. 
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in Gains. (Qaius says "would have been in potestas" and a little 
reflexion will shew that this is too wide.) The event may happen 
in several ways. A child may be bom after the will was made» 
even after the death (such a child being called a postmnus, a 
name which has no reference to death and burial as the English 
f<»rm of the word suggests, but is merely a superlative of past). 
Or it may happen that remoter issue bom either before or after 
the will, or after the death, become stU Jieredea at some date 
after the making of the will, by the death of their fisither, the 
essential point being that they will not come into this class, 
unless the &ther predeceased the grand£Either. Hence the form 
of the definition : it covers those who would be sui if bom soon 
enough, not those who would have been sui if the testator had 
lived long enough. That would bring in a number of cases 
which the law excludes firom consideration, e.jr., a posthumous 
son of a son who survived the testator. Or the event which 
makes the remoter issue a suus heres may have been, not the 
death of the father, but his passing out of the fiunily by 
emancipation or adoption. There was a great deal of legis- 
lation and juristic constmction by which it was rendered 
possible to provide for these various cases one after another. 
It is not necessary to set out this development, but the final 
state of the classical law is stated by Tryphoninus who lays 
down the rule that it is permitted to institute or disinherit by 
anticipation all persons who become sui heredes in the course 
of nature after the will is made^ This expression appears to 
mean by some byot which does not involve their incurring a 
capitis deminutiOt for it is clear on the texts that the rale does 
cover the case in which the intervening fisither passes out of 
the fiunily otherwise than by deaths The case is veiy di£ferent 
with those who are introduced into the fiunily by a voluntary 
act of the paterfamUiaSy such as adoption, legitimation, anmouii 
probaHoy erroris causae probatio, etc Previous exheredatio of 
such persons would be a mere nullity, and it does not seem 
that previous institution of them would save the will. Hadrian 
allowed it to do so in one exceptional case of anntcuU prcbatio, 
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and it seems that in ooorse of time his role was generalised, 
so that the rale was that previous institution of such persons 
would save the will, but that previous esBkeredcMo of them 
would not^ It is plain however that this previous institution 
is a prophetic act which cannot always have been possible, but 
there is no particular hardship in requiring a man, who does 
such an act as adoption, to reconsider his will 

72. The law as the causes and efifects of &ilure of gifts, in 
a will, was the subject of great changes. Almost the only rule 
in the matter which was never altered was the rule that if an 
institution or other gift was absolutely void at civil law because 
the beneficiary had not testamenti faotio, it was simply strack 
out, and the will was construed without it. Apart firom this 
the ancient rale of iua acoresoendi was that if a share lapsed 
from any cause, it passed to the other heredes, pro rata, and 
legacies specially charged on it fiuled: it passed necessarily, 
but sine onereK StJwtitutio prevented this lapse, and the rule 
itself was almost modified out of existence during the Empire. 
Where a gift failed by reason of indtgnitaa, %.e., unworthy 
conduct in the donee, it usually, but not always, went to the 
fiscusK The cases of lapse were lessened in number by suc- 
cessive enactments providing for specific cases in which a 
heres died without claiming, before it was too late to claim, 
culminating in an enactment of Justinian, who laid it down 
in general terms that if any herea so died his successors might 
claim in his place, so long as his time was unexpired. 

But the most profound alteration was that caused by the 
leges caducariae. By the lex lulia et Papia Poppaea all (xultica 
and the like went to those heredes who satisfied the require- 
ments of the leges, %,e., had children or were ascendants or 
descendants of the testator. Failing these they went to 
legatees with children and &iling these to the aerarium^ 
to the exclusion of other heredes. Caracalla substituted 
the fisGus for the aerarium, and perhaps excluded any but 

1 D. 38. 2. 38. 1. See Girard, Manuel (5), 858. 
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asoendantB and descendants from taking caduoa\ The aim 
of these provisions is the encouragement of marriage and 
paternity. To the existing causes of lapse they added celibacy 
between certain ages, and they provided that childless persons 
could take only half their gift The application of these drastic 
rules is however subject to two important exceptions. As- 
cendants and descendants of the testator are said to have ius 
antiqawn^ that is to say, they are entirely unaffected by the 
leges: they retain the rights they had under the older law, 
whether they have children or not, so that childlessness or 
celibacy does not cause their share to lapse or prevent them 
from taking their part of shares which do lapse. Other 
relatives are said to have eolidi oapacitaa, ie., a gifb to them 
does not fiul merely because they are childless or unmarried, 
but they do not share in lapsed gifts as would ascendants in 
the same position. They can only take what is expressly 
given to them. The distinction between the two cases is well 
illustrated in the case of reciprocal substitution. A, B, and 
are instituted heredes. A refuses his share. £ is an extnmeus 
with children who accepts the herediUu. (7 is a cousin with 
no chDdren, who also accepts. A*b share will go wholly to fi, 
having eolidi capacUas, but no right to claim caduca. If the 
heredes had been reciprocally substituted, would have shared 
in the gift which A refused, since there was an express gift to 
him in the event which happened. If C had been the testator^s 
£Either he would have shared what A refused, whether there 
had been reciprocal substitutions or not It should be added 
that students will find an allusion to pcUer solitarius*. This 
appears to mean a widower, or divorcing or divorced husband, 
who has not remarried. It is £&irly clear that he was to some 
extent penalised by these leges, but it is not known to what 
extent 

Gifts originally validly made, which firom any cause fisdl to 
take effect, are classed as cadtuxi or in causa caducL The latter 
are, according to Justinian, those which have fiuled before the 
death of the testator. The former are those which fidl by 
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the operation of the leges oaducariae, or by repadiation or 
incapacitation after the death of the testator. These are 
treated as true caduca because it was only the leges caduoariae 
which, by postponing the right to claim to the opening of the 
will prevented them from being accepted immediately after 
the death, before the incapacitating event had taken place. 
The distinction does not seem very important, siQce, apart 
from some small details, the two classes seem to have been 
dealt with in the same way, though modem opinion is not 
quite unanimous on this point. 

The rules under the leges caducariae were a good deal 
modified firom time to time. Justinian swept away the whole 
system, the most oppressive parts having indeed long since 
been abolished, especially by Constantino's repeal of the pro- 
visions imposing penalties on childlessness and celibacy^, 
provisions which could not of course be maintained when 
a church which made celibacy its chief virtue had become 
dominant in the State. Under Justinian's system, the rules 
were simple. Lapsed shares were to go to those who would 
have taken them under the old law. But they need not take 
them unless they liked, and if they did take them they took 
with them all burdens which had been charged on them : the 
lapse was cum onere*. 

73. The various defects which may cause a will to be aft 
initio void or which may cause the fiedlure of a will originally 
validly made have each its epithet, applied to the will affected. 
The former need not be stated here, though they are a good 
illustration of the careful terminology of the Roman lawyers. 
But something must be said of the latter clas& There were 
testamentum itrHum (a name which, while it might apply to 
any cause of &ilure, was conventionally limited to the cases in 
which the testator suffered capitis deminutio, and that in which 
no heres entered, which last case was also called testamentum 
desti^utum) and testamenjtum ruptum, where the will was de- 
stroyed by the addition of members to the fisunily, not provided 
^ 0. s. 57. 1. « C. 6. 01. 1. 
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for by anticipation, or was revoked. The subject of revocation 
calls for some discussion. 

Mandpaiio was essentially an irrevocable act, and thus the 
testator could not undo it. But the written instructions to 
the famUiae emptor had not this irrevocable character, and 
thus there was nothing to prevent the testator fix>m varying 
theuL Hence arose the rule of the classical law, that at civil 
law a will could not be revoked except by the making of a 
second one, but fiulure of the second from any cause would not 
revive the first, though the Emperor on application allowed 
exceptions to this rule. Conversely a man who had once made 
a will could not thereafter, of his own wish, die intestate, though 
he might produce much the same result by making a new will, 
creating no legacies and appointing as heredes those who would 
come in on intestacy. If in the second will the herea was in- 
stituted to specific things only, this was, as we know, a good 
institution and in the ordinary way the restriction to specific 
things was simply ignored. But in the present case, it was 
provided by Severus that the first will should indeed be re- 
voked, but the heres under the second will must be regarded 
as under a fideicommiseum to give to those interested in the 
first will all but the things mentioned, with enough added to 
make up a quarter of the herediUu. 

The Praetor however took a difierent line. He would refuse 
to give bonarum paaaeasio under a will, if the will or its essential 
parts had been destroyed by the testator, and also of course if 
a revoking will had been made. But here, if the second will 
was revoked, he would give banorum poasemo under the first. 
In the later law, the mancipatory will being gone, there was 
a change. TheodosiuB the Great laid down the strange rule 
that a will should be revoked ipso iure by the lapse of ten 
years. Justinian substituted the more rational provision that 
it could be revoked after ten years by any declaration in court 
or before three witne8ses\ And it appears that the praetorian 
rules as to destruction were stiU ftilly operative*. 

1 O.Th. 4.4.6; 0.6.S8.27. S. 
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74. The subject of legacy is on the whole simple, though 
even as stated in an elementary way by Gaius and Justinian, 
the amount of detail is surprising. Apart from these details 
there are several points which call for some discussion. A 
legntum is a direct gift by will, otherwise than by way of 
hereditaSt having an ascertainable money value. Hence it 
follows that since liberty is inestimable, manumission by will 
is not a legacy, and in fact it is always carefully distinguished 
from legacy in the text, though of course a great many of the 
rules are the same. 

We have already seen that minor gifts might not precede 
the institution in early law, manumissions and legacies being 
on the same level in this respect. The institution was good, 
but the minor gift fiuled. The rule gave rise to some difficulty 
where there were two institutions and the minor gift was 
placed between them. If the second institution £uled from 
any cause, the minor gift would be good, but it was void if the 
second institution took effect. The leges oaduoariae however 
altered the situation. Under their rules an institution which 
failed was not a mere nullity. They established an order of 
devolution of such lapsed gifts. They would go, primarily, to 
other heredee with children. If the first institution was of such 
a heree, or of one of those who though childless had the itu 
antiquvm, e.g.y a grand&ther, there was no difficulty : the minor 
gift was good. But if he was a childless cousin, with sdliii 
capaoUaSy he could not take this lapse: the legatees with 
children would take it» and we are told that they took it as 
heredee. It follows, according to Ulpian, that there is a sub- 
sequent institution, and the minor gift &ils\ He adds that 
some lawyers disagreed with this conclusion, which is indeed 
not inevitable, since the will contained no institution of these 
legatee& In any case the leges caducarias and the rule as to 
position alike disappeared under Justinian. 

Of the four forms of legatum described by Qaius it is plain 
that those per mndioaHonem and per damnoHonem are by £Bur 
the most important. By the first form there was a direct 
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transfer of the ownership to the legatee, at the moment of the 
aooeptanoe by the her^a^ and this was probably the usual form. 
The curious doubt or difference of opinion between the two 
schools as to the ownership in the meantime, where the legacy 
was on a condition not yet fulfilled, was of some practical 
importance, though it must not be supposed that the Pro- 
culians, who thought it a r» wuIUm in the meantime, held 
that it was open to oocupatio. The chief practical point would 
be the interim right to the fruits. The Sabinians held that it 
was in the meantime the property of the A^dm, who would thus 
be entitled to the fruits. On either view the arrival of the 
condition would vest the property in the legatee, and at least 
so fer retrospectively as to destroy any alienations or diarges 
created by the kerta. The Proculians also held that in any 
case it was a rm wuUivs till the legatee had actually accepted 
it, but the view which prevailed was that of the Sabinians, 
is., that it vested in the l^[atee at once, but devested if he 
refused the gift. Here, as elsewhere, it is difficult to say that 
the diffBrence of opim<m rests on any real principle. 

The original form of the legaJtum per damnationem was 
Heres meua damnas eato dare («la) and it appears to owe to 
this form its special characteristic of creating a liability to 
double damages in certain cases. But in the classical law any 
words sufficed which imposed the obligation on the herei in 
peremptory words. It is not easy to see why this form was 
used in an ordinaty gift of property, but its special use was in 
gifts of a third person's properly which could not be directly 
given, or of services of any kind 

Zeffokim ainendi tnodo and per praeoeptionem have both a 
somewhat exceptional look, a &ct which explains l^e number 
of elementary points about which doubts arose, especially in 
connexion with the last named. These disputes, which turn 
mainly on the question whether it is, or is not, anything more 
than a variety of leffatum per vindioationem, are £Eimiliar, and 
need not be entered on, but the form is interesting, as having 
been apparently the origin of the praelegatum of the later law. 
This is in all cases a legacy to one or more of the heredea. Its 
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most noticeable rule is the obvious one that since a legacy to 
the herea of what would be his in any event is void, a prae- 
JsgaJtum must necessarily fisdl, in so fiur as it is charged on the 
share which the legatee takes as herea. The effect of this is 
illustrated in several texts. Thus where A was herea ex uncia^ 
ije,, to one-twelfth, and B was herea ex deunee, i^ to eleven- 
twelfths, a fistrm was left to them jointly by praeleffa;tum\ It 
follows fiom principle that the more either of these persons 
takes as herea, the less he can take as legatee, and thus A is 
entitled to eleven-twelfths of the fistrm as legatee while B is 
entitled only to one-twelfth. Where A and B were heredea in 
equal shares, a fimn was left to A, X and F in equal shares. 
A can claim only half his share, since half is chargeable on his 
own institution. As A'b share in full would be one-third, he 
can thus claim only one-sixth. X and F can claim all the rest, 
taking firom B what is charged on him in their &vour, that is 
to say, two-thirds of his hali^ or one-third of the &rm, and from 
A the one-third charged on him in the same way, and, on the 
ground of lapse, the one-sixth of the legacy which has failed by 
reason of being a legacy to the hereaK It may be noted that 
these points have some importance in relation to the lex 
Falcidia. Thus if the legacy is simply to one of two heredea, 
the other may charge the fraction of it which is charged on 
him towards the Falcidian limit of three-quarters^ 

By the 8g. Neronianum of AJ>. 64, the difference between 
these forms was made much less important. This enactment 
provided that where a gift was made in a form not suited to it 
(minua aptia verbia) it should be construed, if it could be valid 
at all, as if it had been in the most fisivourable form, Ca., per 
damnationem, since in this form any kind of benefit could be 
conferred. This piece of legislation did not however destroy 
the importance of the forms : Qaius still finds it necessary to 
distinguish very clearly between them. The point is that if 
a legacy is given in its proper form, the rules of that form still 
apply to it, and the incidental rules, especially as to joint 
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legacy and lapse were different in the different cases. In 
▲J). 839 it was enacted that the differences of form should be 
of no importance^ ; they accordingly dropped out of usage, and 
Justinian formally suppressed them* In his day the rules are 
in general those of leffotum per vindioatianem. 



76. The texts discuss at some length the case of joint 
legacies» cases in which the same thing is given to different 
persona One case, that in which it is given to them in definite 
shares (verbis tantum oaniuncti), is joint only in appearance: 
each is entitled to a share and is in no way concerned with the 
other share. But there are difficulties where the thing is given 
to two or more coniuncUm (re et verbis oaniundi) : ''I give the 
Jundum Comelianum to X and F/' or dieiuncUm (re tantum 
coniuneti) : " I give the fimdum Comelianum to Z, I give the 
same land to F." 

If the gift were by vindication or preception, either can- 
iuncHm or dieiuncHm, the legatees shared and if one failed to 
take the other benefited If the gift had been to X and F 
caniuncHm, followed by a gift of the same thing to Z dmtmctim, 
Z took none of the lapsed share of X or T, unless they both 
fiEoled to take. On the other hand, if there is no lapse, X and 
F will take only one*half between them. These various rules 
are not arbitrary : they follow from the two iacts that there is 
in £&vour of each of the two donees a gift, in form, of the whole 
thing, the only circumstance capable of depriving him of it is 
the concurrent gift to another. If that is extinguished in any 
way the whole will come to him. In legtstum per danrnaticnem 
the rule is very different If it is coniuncHm, ia, " be my heres 
bound to give the thing to X and F," this is an obligation on 
the hereSj and like other joint debts it is divided, so that if one 
fidls to take his share the herea benefits. If it is diriuncUm, 
there are two distinct obligations each covering the whole thing, 
so that whether X takes or not, F is entitled to the whole value. 
The rules were the same in tinendi mode, except that in the 
case of gift disiunctim, it was doubted whether the heres was 
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not abeolutely discharged by idbwing one to take it. The 
decision was ultimately made to depend on the intent of the 
testator. 

Here too l^e Ug^s oadttearias introdaced great diangea 
The rules are almost eractly the same as those in institutions, 
except that the first right to a lapsed gift is in a joint legatee 
with children* Under Justinian the old system is reintroduced 
with some modifications. Apart from joint gifts lapsed legacies 
go to the hares with their burdens. All joint legatees take in 
shares and liqpsed gifts go to the colegatee. But there is a 
curious distinction. If it had been diiitmdim, the colegatee 
having accepted his own part must take the lapse but holds it 
free of its burdens. If it was oonitmctim he can refuse it, but 
if he takes it, must assume its burdens too. Justinian bases 
this distinction on the view that in a gift diiiuncHm the in- 
tention to give the whole to each if the othar does not take 
is more certain than in the form coniunctimK This is perhaps 
true, but to leave it to the choice of the legatees cmiunctim 
whether they will take the lapsed gift or not is hardly a logical 
consequence of the difference. 

78. The rules as to modalities in legacies do not greatly 
differ from those in institutions and a few words will suffice. 
Resolutive conditions, tLe., those which determine the gift on 
the occurrence of some event, were struck out till the time of 
Justinian, but much the same result could be arrived at l^ 
the use of negative condition& Tliere is not much practical 
difference between a gift "till he does so and so," and a gift ''pro- 
vided he does not do so and so,'' but the former was an absolute 
gift, while under the latter the donee would be compelled to 
give the cautio Muciana, ie., security for return of the property 
if he did the forbidden thing*. This principle applied however 
only where the event depended on the volition of the beneficiaty, 
t.0., it was some course of conduct on his part to be abstained 
from, while the forbidden resolutive condition might of course 
cover a much wider field. 
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It is impoitaat to difltiugniah moduA fiom oondido. A gift 
mA modo is an abaoliite gift with a directioii aa to ita apptica- 
tioiL It veato at onoe in the legatee, bat he cannot oompel 
the A#riM to deliver it till he has given eecuiity for its proper 
application^ 

The roles as to dies in legacy aie noticeably different from 
those in institutions. A legaitum might always be given 9x die, 
from a ftiture day. The notion of legacy does not imply that 
oontinoity which is required in institati<»s and which appears 
to be infringed by such a modality. The restrictions on gifts 
after, or so many days before, the death of the lierea or legatee 
were all swept away by Justinian. Something will be said of 
them in connexion with the law of contract*. 

77* Space is lacking for the discussion of the various 
different types of legacy which are considered in the texts, 
but it is desirable to distinguish one or two cases which can 
readily be confused, bearing in mind that as the testator may 
use what words expressive of the gift he likes, a distinction 
which may be made clearly enough in dealing with a tjrpical 
case, may often have been very difficult to make in practice, 
where the words employed are infinitely variable and the 
testator's expressed intention is the governing fBu^tor. A 
Ugatum genms is a gift of a thing of a certain kind, d.p., a 
horse, but not any particular horse. Here we have the rather 
clumsy rule that the legatee may choose, if there are things 
of the kind in the hsredUtu, but may not choose the absolute 
best, while if there are no such things in the her^ditaa^ the 
herea may procure one at his choice, but it must not be of very 
bad quality'. Where the choice is expressly given to the 
legatee, this is legatum option%$^ and here he has an un- 
hampered choice, though even here, if the testator directs a 
third person to choose, Justinian does not allow him to choose 
the best Until the time of Justinian a kigatum opUonU was 
conditional on personal choice by the legatee, at least to the 

1 e.#.,D. 4a 4. 17; D. SS. 19. * Pctt, | IIS. 

'D.Sa 87. |)r. 



166 Special ea9es of Legacy 

extent that it fisdled if he died without having choeen. There 
are however signs of dispute in the texts and it is by no means 
dear that it was regarded as conditional for all purposes. It is 
clear that such gifts might differ in form. Thus it might be 
9enn optianem do as in tutaris aptio, or SHchum atd Pamphilum 
utrum 9orwm volet do and so forth. The disputes may perhaps 
turn in part on these differences. The first form is less 
obviously conditional than the other. It may be added that 
though such gifts might be made of any kind of property, they 
were fsr more frequent in the case of slaves than of anything 
else. 

A legacy of a thing pledged by the testator or held by 
him subject to a charge (legcUum ret obUgatae), was construed 
according to the state of the testator's knowledge. If the 
testator knew of the charge the heres must free it : if he did 
not it passed subject to the charge. A legahim dMH is a 
legacy of the testator^s debt, to the creditor, and it is void 
unless it in some way increases the creditor's rig^t, e.g., it was 
absolute, while the debt was conditional. If valid it super- 
seded the debt. A legaitum nominia on the other hand is a 
legacy of a debt due to the testator. If it is a debt due from 
a third person, the legatee can require the herea to transfer his 
rights of action. If it is from the legatee himself, it is also 
called a legatum liberati<mi8, and is a reply to any action on 
the debt, as well as entitling the legatee to a formal dischaige. 
A legatum l%berati<m%8 may also be fit>m a debt by the legatee 
to a third person: here the legatee can require the heres to 
procure his release fit>m the creditor^ 

The rules as to legatum dotia illustrate several principles. 
A legacy of her doe to the wife was valid even in the common 
case in which it would be hers in any case, though a legacy of 
a debt to the creditor was void unless it gave him in some way 
a better position. The point is that a legacy of doe can, like 
any other legacy, be recovered at once, while the recovery of 
dos by the ordinary action involved considerable delay. A 
legacy of doe in a case in which there had been no dos was 
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of oourae void But where a testator left his wife a oertam 
sum, or thing, describing it as doB, when ui fiact there was no 
dos^ this was a valid legacy^ on the prindple that misdescription 
will not invalidate a clearly expressed gift— ^/oba dernonstratio 
non nocei. Tins is, it seems, first laid down by Julian^ and is 
twice confirmed by imperial rescripts within the next century. 

Legatwn peculii is subject to the rule that where it is to 
an €xtr<meua the legatee is entitled to it as it is at the time of 
the death, while if it is to the slave himself he is entitled to it 
as it is at the time when he is firee, i.0., in ordinary cases, the 
entry of the heres. At first sight this looks like the ordinary 
rule, that a legatee is entitled to the thing as it was at dxea 
cedens. But the texts shew that it is not this conception which 
underlies them. They speak of it as based on the probable 
intent of the testator*. The pecuUum differs firom other unities, 
in that its constitution may vary from day to day, and thus 
changes in it are of a different kind from those which occur in 
a specific thing. The rule is thus iu effect that in the case of 
the slave it is to retain its artificial unity till the entry of the 
herea, or any later date at which the slave is firee, while where 
it is left to an estraneus it loses this character at the death of 
the testator, so that the legatee is entitled to the things which 
it contained at that time. 

A legaium parHtionia is a legacy of an aliquot part of the 
heredUas, One who has such a gift is quite distinct firom a 
herea. He does not in any way represent the deceased and 
thus cannot sue or be sued on any debts. It was the practice 
therefore for agreements to be made between the heres and the 
legatee under which the heres would be bound to hand over 
the proper share of the assets, while the legatee agreed to pay 
his proper share of the burdens. Such agreements were called 
atipulakoneB partis et pro parte, and it will be remembered 
that they recur in connexion with transfers of part of the 
heredUoB under a fideioommieeum. 

78. The expressions dies oedit and dies venU are used in 
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ooonejdoii with legacy, to expreas the arrival of two critical 
points of time in the aoquiaition of the legacy. The oppoaitian 
ia purely one of tense. Dim oedii means : the day is coming^ 
Diet tmaU means : the day has coma It is on the oecnrtence 
of the first that the gift may be said to have vested, to use an 
English technicality, so that though the donee should now die 
his representatives will still be able to claim the gift. The 
arrival of this day also determines in some cases the extent of 
the gift, for where specific property, or an aggregate, such as a 
flock of sheep or a slave's jMCuIfum is left, it is its value (m that 
day which is due. It may determine the destination of a gift, 
for where a legacy is made to a slave whose ownership chances 
to be transferred, it is his owner on that day who is entitled to 
the giftb When dies veniU, the legacy is recoverable by actioiL 
But though the opposition is purely one of tense, and the 
different verbs seem to be used merely because in writing, the 
present and the perfect of the verb venire are, in the third 
person, identical, this is obscured by the &ct that past tenses 
of cedere are found in the texts in this connexion*. Di$$ ce$tU 
properly means exactly the same as di$» venU, but it ia»not so 
used : it is a convenient way of expressing the foot that the 
time called die$ cedit has passed It is of course possible for 
the gift to fiul even after dies cedit, since if no herea enters 
under the will, the whole thing will be void. 

In general diee oedii, in legata para and svh modo, and ex 
die, on the death, and in legata jnA condieione on the arrival 
of the condition. Diee wnii at the entry of the heres, or the 
arrival of the dies, or the occurrence of the ccmdition, whichever 
be the last. There are a few cases, notably legatum ususfructus 
and legatum pecuia to the slave himself in which dies cedit ovlj 
on the entry of the ksres, and under the leges cadueariae, 
ultimately repealed by Justinian, dies cedit in no case before 
the op^ung of the will It is dear, in later law, that dies 
cedit without the knowledge of the legatee. 

79. The Begtda Catoniana is a rule which presents some 

^ D. so. 16. S18. * e^. D. 86. S. S; hJ. 16. 9. 



Begula Gatoniaaa 169 

diffienltieB of applicatioiL It provides, as ordinarily expressed, 
that a gift which would have been absolutely void if the testator 
had died immediately after he made it, camiot become good by 
subsequent events. Such a case would be that of a legacy 
to a man of what was already his own. It will not be valid 
because he sells the property after the will is made but before 
the death. The same would be true of a legacy to a peregrinue 
who afterwards acquires omtoB, or one of materials which at 
the time of die will are part of an existing building^ This 
rule has been a fieivourite subject of commentary and inter- 
pretation fiom Roman times onward. It is expressly laid down 
that it does not apply to institutions, though as we know they 
are subject to a somewhat similar rule. 

Some rules which look as if they were connected with the 
Begula Catoniana have really nothing to do with it. Thus the 
rule that a legatum per vindioatianem requires that, the thing 
shall have been the property of the testator at the time when 
the will was made looks like a direct application of the regula, 
but in tsict it is independent, as is shewn by the £act that 
that rule applies equally to conditional gifts while the regtda 
Catoniana does not. 

The question how the reg^ukt was affected by the leges 
cadfueariae has been much discussed. It has indeed been said, 
by some writers^ that they swept it away, a view which rests on 
a text from which we learn that the regula does not apply to 
any legacies in which dies oedii kter than the death*. This, as 
we have just seen, was the case with all legacies after the enact- 
ment of these leges^ for they deferred dies cedens to the opening 
of the wilL Moreover the &ct that the legatee was a 0(Mdsbs or 
a laHnus did not make the gift ab initio void* as it might seem 
that it should have, on the principles of the regtda. But not- 
withstanding these ai^iearaaees it is perfectly clear that the 
reguta still existed. The rule as to c(MiUbs etc is exphuned by 
a text which tells us that the disabilities created by the Ugee 
eaduceflriae were specially excluded from the operation of the 
regvlaK And the other text, which creates the difficulty, 

1 D. 80. 41. 1. * D. 84. 7. 8. > D. 84. 7. 5. 
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merely means, as indeed it says, that the reguia did not apply 
to legacies of which dies eedU only on the entiy of the heres or 
arrival of a condition. Again it has been said that Justinian 
abolished the regtda CSatoniana by his enactment which provided 
that legacies and JideicamnMaa were to be assimilated and 
that each form of gift was to have all the advantages of the 
other. But the Digest contains a title on the reguia, though a 
veiy short one, which shews clearly enough that it still existed. 
The alternative seems therefore to be that the regtUa was 
thereafter to be applied to fideiconmUsgat which were certainly 
not affected by it in earlier days. It seems indeed hardly likely 
that Justinian's enactment was meant to extend the restrictions 
of either form to both, since such a piece of legislation would 
have been restrictive, and indeed almost impossible to apply. 
Yet this is what must have happened in respect of the reguia 
Catoniana\ It is indeed extremely di£Bcult to say what Justi- 
nian did mean by this piece of legislation: the commissioners 
seem indeed to have decided somewhat capriciously what rules 
were to disappear and what were to be extended to both kinds 
of gift. 

We know that the reguia did not apply to conditional gifts. 
It did however apply to gifts which had originally been con- 
ditional, but which had become simple or unconditional by the 
occurrence of the condition before the death of the testator. 
This led to a question which seems to have caused the jurists 
some trouble. A legacy is left to Titius " provided he marries 
Claudia." At the time when the will was made Claudia was 
under marriageable age. Before the death of the testator 
Titius has in &ct married Claudia. It is not now a conditional 
gift. It follows therefore that the reguia Catomana must apply 
to it. But if it does, will it not make the legacy inevitably 
void, since it is clear that if the testator had died at the moment 
of making his will this legacy could not have taken effect? 
The answer given by the jurists, obvious enough as it would 
seem, but not arrived at without hesitation, is, diat the legacy 

> Bee on these poSntB and on the r$ifvia genenlly, Maehelaid, DIasertetions, 
478 $qq. 
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woold not have been invalid if the testator had died at the 
moment when it was made, though it could not have taken 
effect there and then. It is not the words of the reguia which 
are the law: the rule really is that a legacy cannot take effect 
by virtue of subsequent events if it was of such a nature that it 
might have taken effect at once but for some legal obstacle to 
the legacy. There seems to be some clumsiness about this, but 
the restdting rule is rational. The same difficulty is raised in 
perhaps a more subtle form in a text which discusses a legacy 
"to Titius, if I die after the Kalends of June/' where the testator 
does so die. It is indeed in connexion with this case that the 
meaning of the rule is discussed^ 

The converse case may also occur. Suppose a legacy is 
given simply, i.6., without any condition, and is such that it 
would be void if the testator now died. Such a gift cannot 
convalesce : the reguia Catoniana applies. At a later date the 
testator by a codicil, duly confirmed, makes a conditional 
ademption of this legacy, t.6., he provides that in a certain 
event this legacy is not to take effect. The result of this is 
that the legacy now becomes conditional on the non-occurrence 
of a certain evenl It is therefore a conditional legacy. Is 
the effect of this to relieve it from the operation of the regrda 
Catoniana? We are told that this effect is not produced, the 
reason assigned being that an ademption, being designed to 
take away or lessen the legatee's right, cannot in any case be 
construed as increasing it*. 

A simple legacy to the slave of the heres is plainly bad by 
the reguia^ since it is a gift to the heres of what is his own 
already. The case however is one which gave rise to much 
dispute, as can be seen from Qaius. The chief interest in the 
dispute is that Servius, in declaring all gifts to the slave of the 
heree good, appears to ignore the regtda Oatoniana altogether. 
On the other hand the Proculian view that all such gifts are 
bad cannot rest on the regtda^ since their rule covers conditional 
gifts and the reguia does not Gains tells us that the ojHnion 
rests on the view that the heree cannot owe oonditionaUy, any 

1 D. 84. 7. 1. Cf. Kt. 8. s D. 84. 4. 14; D. 84. 8. 6. 
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m<»e than ho can eimply, a gift to one in his own pcU^ku. 
But thifl is little more than giving the rule as a reason for 
itself and this Ptooulian rale did not prevail l%e doctrine ol 
the later law is that a simple gift is bad by the regula^ while a 
conditional one maybe good, as the rfltgrula does not apply to it» 
bat will fidl, as being meaningless, if at the time when the 
condition is satisfied the slave is still in the jNitaskv of the h$r€a. 

It is a somewhat remarkable fiict that while a gift of his 
own property to a man is void, and therefore a simple gift to a 
slave of the heree is void, by the regtda Catcmiana, a gift of the 
property of a third person to that person's slave is perfectly 
good, even though unconditionaL This seems to infringe the 
regiUa Catoniana, since it would be inefieotive if the testator 
died at once. It is a strong expression of the individuality of 
the slave. It imposes on the here$ the duty to give the 
slave the value of the thing and is not thus a mere empty 
form as must be a legacy to the slave of the her^e. It should 
be noticed that the validity of it does not depend on any 
alienation of the slave. The gift is absolutely good: it is not 
contemplated as affected by the regula in any way^ 

There is a difficulty in interpreting these texts in which 
gifts to slaves are omcemed, owing to the bet that there is 
a progressive tendency to accentuate the duality of the slave 
and bis master, considering the hitter only so fiur as t$dammiti 
/actio is concerned. But into this we cannot well enter. 

A few words may be said as to the effect on a legacy of the 
destraotion of its subject-matter. Apart from &ult of the keres 
the loss fidls on the legatee. Loss of one of several things left 
does not bar a claim for the rest, but if they are clearly principal 
and accessory and the principal thing is destroyed, the legatee 
cannot claim the accessoiy. Thus we are told that if a slave 
is bequeathed with his peetdium, and this slave dies, the legatee 
does not get the p&culiun^ while if it had been an anoilla with 
her children, these can never be accessories, and thus the death 
of the anoUla will not bar a claim for the children. It is not 
always easy to say what is an accessory, and much turns on the 

^ D. 81. S2. a. 
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langiu^ of 1^ will Thus we are told that in a legacy of a 
JunduB cum ingtrumenio, the instrwMnkun is an aooessory, but 
if it bad be«i of €k fundus et inslrwnenta, tbe oonetraotion woold 
be diifefent^ 

80. The remedies available to a legatee were much developed 
by Jastinian. In early law he had either an actio in rem for the 
thiiq; or an actio in pcrconam against the heres according to 
the form of the gifk» though even in the later classical law it 
was possible for the legatee per vindicationcm to bring an actio 
in perecnam against the hcres if he preferred. It should also 
be noted that even a legaqr per vindicaticnem imposes a duty 
on the heres: the ownership passes, but he is under a duty to 
transfer possession, a fact which creates some difficulty in inter- 
preting texts which speak of the heres as under an obligation. 
We cannot always infer fiom this form that the legacy con- 
cemed was per damnationem. Justinian provided that all 
legacies were to have one and the same nature and to be 
recoverable by the same actions. These were: 

(a) Actio in rem, varying of course with the nature of the 
gift, 0.jr., vindicatio, in an ordinary gift of property, actio con- 
fessoria in a legacy of a servitude, and so forth. 

(6) Actio in personam, asserting a duty in the heres to 
transfer the projperty. 

(c) Actio hypoAecaria. He provided tiiat all the property 
of the testator riiould be under a charge for the payment of 
legacies. So long as there had been no partition he provided 
that no heres should be liable under this action for more than 
his share, but after partition, as a particular heres might •not 
have this thing, and in that case would not be liable to be 
sued by the actio in rem, and would be liable by the aetio in 
personam only to the extent of his share, the actio hffpotheoaria 
gave the best remedy, since any heres could be sued by it for 
the whde amount of the gift, as all the property of the heredi" 
fas was pledged for it He could of course claim reimbursement 
from the other heredes*. 

1 D. 88. 7. 5. * 0. 6. 48. 1. 
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There were some cases in which no action in rem was con- 
ceivable, e.g., where what was left was a mere ius in personam 
as in legatum naminis or liberatianiB, or where it was a service 
to be rendered, or the property left did not belong to the 
testator, or it was a legacy of reaJvngibUes and there were none 
of them in the hereditaa. 

81. It is clear as has been said above, that the primaty 
purpose of fideicommiMa was the making of gifts by will to 
persons who had not iegtamenti /actio with the testator. Such 
gifts were common in the later days of the Republic, but they 
were not in any way enforceable, resting entirely on the good 
&ith of the heres. Augustus ordered them in a few cases to be 
carried out by the administrative authority of the Consols, not 
exactly as juristic institutions, in some cases because the testator 
had begged the beneficiaiy to carry them out per edhttem prin- 
cipis, and in others because of the perfidy of some beneficiaries. 
Gradually they came to be a recognised legal institution and 
a special praetor, the praetor fideicommieeariue, was appointed 
to adjudicate on them. There is no necessary connexion be- 
tween fideioommieea and informal codicils ; at first they were 
always in willa But a certain Lucius Lentulus having made 
Augustus one of his heredee, as it seems, imposed certain fidei- 
commissa on him and others by codicil. Augustus ordered his 
to be carried out, and the other fiduciaries, or some of them, then 
did the same. Augustus then invited the opinion of lawyers 
as to whether these codicils ought to be legally recognised. 
Trebatius thought they should be, as being very convenient, 
for instance, when a man was travelling in remote regions. 
Labeo actually made codicils, and they were thereafter accepted 
as legal. It does not appear that these codicils of Lentulus 
were the &^\t fideioommieea to be enforced It is to be observed 
that there is nothing about the praetor in these developments. 
If we ask what was the authority on which they rested, no 
doubt the really correct answer is that they were established 
by the will of the Emperor. But Augustus could not make 
law, and they must technically be regarded as civil law 
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institatioiis — juristic creations. At first such fideicommiMi could 
be created by codicil only if there was a will, though before Qaius 
the further step had been taken of validating codicilli in which 
fideicommisaa were imposed on the kerw ofr intestato. But it 
was still true that if there was a will codicils fiadled if they were 
not confirmed actually or by anticipation by it, and also if the 
will itself fisdled. Severus and Caracalla provided, however, that 
even an unconfirmed codicil could make fideicommiasa though 
it could do nothing else. 

Though fideieomfmisM could benefit those who could not 
have taken direct gifts, they required testamenU factio in the 
maker: no one could make a codicil who could not have made 
a will The further things which could be done by a con- 
firmed codicil and the various rules of form which gradually 
developed need not be considered here. 

Restrictions soon began to be imposed as to the persons who 
could benefit. The Sc. Pegasianum (a j). 73) made them subject 
to the ordinary law as to coelebes and crbif and Hadrian 
excluded peregrini, postumi alieni and incertae personae. But 
they were still a great extension of the powers of testation: it 
was possible by their means to evade practically the rules 
preventing institutions ex die and in diem. Junian latins 
could still take and other details can be found in Gains of the 
same kind. 

Fideicommieaa of the hereditae or port of it seem to have 
been the most usual, as they were certainly the most important, 
form. To avoid the liability for debts, which attached neces- 
sarily to the heree (eemd heres eemper heres), notwithstanding 
transfer, it was customary for agreements to be made as on the 
sale of an inheritance, under which the fideioommieBariw under- 
took to satisfy the debts or his share of them and the herea 
to transfer his rights of action. The heres if afberwaids sued 
had an exceptio reetUuiae hereditatie. But the Boman kw did 
not recognise the principle that a trust ought not to fidl for 
want of a trustee, and thus if a hereSf who was to take no profit, 
saved himself trouble by refusing to enter, the fideieommiseum 
would be destroyed. A 8c. Trebellianum did something 
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towards creating a remedy by a proTimon that if a Imm handed 
over the hereditat or part of it under such a trust, the aetioBs 
shotild pass wholly or pro rata, by the mere fiKst of the handing 
over, a process which did not need any form, bat might be done 
by mere declaration. 

It is probable that this system did not work satisfactorily, 
perhaps keredea insisted on being paid for their oomplaisance. 
At any rate about eleven years later (aa 78) the 8c. P^gasianam 
aothorised the heres to keep a quarter of the haredUas, as he 
could against legatees, and it provided also that if t^e herea 
still refused to enter he could be made to do so, taking in that 
case no profit and incurring no loss. The act of entry was 
not simply dispensed with: the magistmte compelled the herm 
to enter and transfer, refusal being no doubt met by the oxdinaiy 
methods of magisterial coercUo* But we are told that, if in any 
case the harea who entered cut down Hie JUmeammiaga, the Sc. 
Trebellianum did not a|^y to the case and it was necessary to 
fell back on mutual stipulations, in a slightly different form, those 
being used which had been employed in the case of a Isgaiariua 
partiaHua-'-^pfikaknea partia et pro porta. (It is said, though 
the texts ore in conflict, that these stipulations were needed 
where there was a right to cut down the fidaioommiaaa even 
though it was not exercised.) No rational basis has ever been 
assigned for this remarkable rule. The language of Ulpian and 
Paul suggests that it was due to something in the 8c, Pegasianum 
itself \ It was the practice, perhaps necessary, to declaim under 
which aanatua conatdtum one was surrendering, and this suggests, 
as indeed Paul expressly says, that one entitled to keep back a 
quarter but intending not to do so, might declare himself to sur- 
render under the 8c Trebellianum, in which case actions would 
pass ipao facto. The jirobability is that the language of Qaius 
reflects that of the senatusconsult itself, and that its provision 
was that the gifts should be cut down as in the case of legacies, 
and in the case of legacies, even legata partia hereditaitia, ther^ 
oould be no question of actions passing ipao faeto. 

Justinian simplified the system, repealing theiSo. Pegasianum 

1 THp. Bep. 86. 15 ; FAol, Sent. 4. 8. 8. 
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and grafting ite rules, as to compnlsoiy aditio and the right to 
cat down the gift, on the 8c, Trebelliannm, of which he declares 
his mles to be a recast. He thns gets rid of the notion that the 
case is to be dealt with as one of legacy, and actions now pass 
ipso facto without any need for stipulations. The rules as to 
cutting them down if they exceeded three quarters applied 
also to fideicommiaaa of single things, but there was no com- 
pulsion on the heres to enter on their accounts ^d there could 
thus be no question, in their case, of any transfer of actions. 
Justinian provided also that such gifts and legacies were to 
be assimilated, but there were still important difierences in 
gifts of freedom, which as we have seen were not, properly 
speaking, legacies. A direct gift of freedom could apply only 
to the testator^s own slave, and made him a KbeHua ordnus, 
having no living patron. A fideicommisswm of liberty could be 
made in &vour of another man's slave and made him the 
Ubertus of the /dttctariii^, subject, however, to some restrictions. 
It will be noticed that fideicommissa of specific things have 
some resemblance to legata per damnationem : in classical law 
the rules of such legata were applied to them in certain cases, 
particularly in settling the claims of joint beneficiaries. 

82. There is one very important kind of question, arising 
in connexion with fideicommissa, to which the Institutes pro- 
vide no answer. If a fdeicommissarius is himself subjected to a 
fideicommissum, how fcur can he deduct the quarta Pegasianal 
In the same case, if there are legacies, and the herea has 
handed over the whole hereditas to the fideicommissarius, how 
far can the /ideicommiasarnu deduct the quarta Faicidial The 
questions are quite distract and both are somewhat difficult, the 
numerous texts in the Digest having been altered in such a 
way that they can hardly represent accurately any of the strata 
of law which the subject presents, so that no clear answer can 
be got fit>m them. As to the first question, the rules seem to 
be these. If the herea could aot have deducted auj^thiag when 
he handed over the heredUas, the fideicommisaarius caa deduct 

1 D. 86. 1. 17. 8. 
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nothing. If he could have done 8o» bat did not, the yScM- 
eommisaariaa can deduct, at any late if the hereB refrained 
from doing it in order that he might. If the her^B did deduct, 
he can do so too, unless he was a freedman of the deceased, or 
there was some evidence that the testator did not mean him to 
have any such right. Leaving the case of the freedman and 
evidence of intent out of account, the principle seems to be that, 
as the right of the yicMcomnuMariitf is derived wholly from the 
Jlduciarius^ he can have no right that the kttter had not. 

The other question gives rise to many questions of con- 
struction, and its difficulty can be at once realised by anyone 
who turns to the titles in the Digest on the Lex Falcidia and 
the Sc TrebellianunL It must first be determined whether 
the testator intended legacies to be changed on the herei or on 
the fide%o(nnmU8ar%u8, there being a general presumption in 
fieivour of the kttter view, at least where the duty to transfer 
was not postponed. Without going into details the principle 
may be roughly stated as follows. If they were to be chargeable 
on the herea, the legacies and the fideicammiaia are treated 
as a whole, and cut down pro rakt, the heres keeping a quarter 
and there being no question of any deduction by the fidei* 
oammUaariuB. If the here$ only entered under compulsion, 
under the provisions of the So. Pegasianum, €k fideioomtimwnus 
of the whole may cut down legacies to three quarter& If 
legacies were to be chaigeable on the fidsiootMniaaariuBt his 
fideioommiaaum of the whole is regarded as being one of the 
whole, less the amount of the legacies. The herea keeps a 
quarter and the rest is distributed pro roto. Thus, if the whole 
hereditaa was worth four and there were legacies of three and a 
fideicommiaaum of the whole, the heraa will keep a quarter, and 
of the rest the legatees will take three quarters and the fidei- 
oommiaaariua will take one quarter. If the herea entered only 
under compulsion (coactua) the fideicommiaaariua will also get 
the quarter which the herea might have retained had he entered 
voluntarily. There is, it will be noticed, a rule, covering all 
cases, that the &ct that the herea entered only under compulsion 
is not to entitle the legatees to get more than they would have 
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reoeived if the heres had entered voluntarily. If the her^a 
enters voluntarily, and refuses the quarter, this does not of 
itself entitle the Jideicammistariua to take more at the cost of 
the legatees, but we are told that he may do so, t^, may deduct 
the quarter of the heres also, if the intent of the latter in 
refusing the quarter was to benefit the fidetcammisaariuaK 

Where the fideioommiisum is only of a share of the hereditaB, 
there are a number of complicated cases which we cannot 
discus& It must also be borne in mind that the refusal of the 
herea to enter, even under the system of Justinian, may be an 
entirely rational act. If the estate should be insolvent, even 
though the fideioommissary has undertaken to accept transfer, 
he may refuse to do so, the feet of the insolvency having come 
out after the entry of the heres. l%e latter will then be 
liable — semd heres semper heres — and his remedy, if he has 
one, against the fideioommissary, may on readily imagined 
ciroumstanoes be very illusory. He can of course protect 
himself by an inventory, but, if he is to get nothing, it is 
not worth his while. 

88. A question of some general interest is that as to the 
extent to which a Roman testator could create limited interests 
by his wilL It is plain that the desire to do so existed: how 
fSsir could it be gratified? How fiir could a testator tie up his 
proper^ and determine its future devolution aft^ his death ? 
Apart from fideicommissa the power seems to have been very 
small No inoerta persona could be instituted heres or receive 
a legacy, and thus, though a testator might create a series of 
usufructs they must all be to existing persons, or at any rate to 
persons conceived, and thus proper^ could hardly be effectively 
''settled'' for more than existing lives and the period of gestation. 
The right to institute postumi is not a real extension of this 
power. All such postumi must have been bom or conceived at 
the time of the testator^s death, whether they are the pastumi 
siU of the civil law or the praetorian poslumi aliewi It must 

^ See for Ml Meoimt of this matter and ref ereneee to the prinoipal teste, 
Poite'i Oalns (ed. Whittoak), SS6 $qq. 
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be borne in mind that the power to institote postumi eut was 
not primarily intended to increase the power of testation and 
settlement, bat to prevent the intestacy which would otherwise 
resalt from the agnation of a postumus. The rale as to poatwni 
alieni is an analogoas extension so &r as it goes. But this 
is not very &r: the institation was not good at civil law, though 
the tn^ti^tfhtf could obtain a grant of bemortim |X>S9eM»o MCtfTufum 
tabuku. What the primary purpose of this praetorian extension 
may have been is not very clear. It may have been in order to 
be able to provide for the posthumous children of emancipaUf 
or it may have been a mere development from the rule recog- 
nised at civil law, that the stave of a poHumus aiienus could 
be instituted. Just as aertfi hereditarii could be instituted 
where the heredita$ was iojcena, so in the same way, where it 
was in an analogous position because a 8uu8 herea entitled to 
succeed was not yet bom, it was recognised as early as Labeo 
that an institution of a edave in that hereditaB\ by the will of 
a third party, was perfectly good, though the slave had in strict- 
ness no existing owner. The praetor may well have thought it 
reasonable to recognise the possibility of instituting a person 
whose skve could be instituted. But all these provisions come 
to very little: the possibility of holding over the dekstio heredi- 
tatia, for more than the period of gestation, does not seem to 
have been contemplated. 

Fideioammisaa however afforded a means of going very much 
frurther in this direction. They could at first be made in &vour 
of incertae personae and, as there could be fideioommissa on 
fideioommissa, it was possible to burden each successive bene- 
ficiaiy with a trust to hand over the property at his death to 
his son, and so on in perpetuity. We know indeed that such 
things were done. The will of Dasumius, made in a.d. 108, is 
still in existence*. It gives certain lands to his liberti with no 
power to sell or pledge them, with a right of accrual or survivor- 
ship, and a direction that on the death of the last survivor, the 
lands are to go to the posteri on the same terms. The last of 
these is to have the power of alienation. This is . substantially 

I D. 3S. 6. 65. > Bnmi, FontM (7) 1. 804. 



Creatum qf LimUed Intere$ts by WiU 181 

a complete ''perpetuity/' It is not possible to say whether 
sooh things were usual or not. Probably the will in questicm 
owes its partial preservation to the fiiot that it was inscribed 
on marble, otherwise we might suppose that its peculiar pro- 
visions had something to do with it. In any case, Hadrian 
forbade fideioammiua in favour of itumiae peraonae, so that the 
power ceased. 

Thereafter testators inserted in their will directions not to 
alienate. If these were valid they would produce much the 
same result, but Severus and Caracalla provided that such a 
direction was a nullity unless it was combined with a fidei- 
cammiuum\ Such a fideioammiaaum would usually be for 
members of the fiunily, and the Digest gives many illustrations 
of such fiaunily trusts. They could not however be perpetual — 
they were not it would seem binding in classical law, except on 
donees alive at the testator's death and their immediate issue. 
Such restrictions seem to have had a certain operation in rem, 
is., they not merely imposed a duty on the herea and successors, 
but they vitiated any sale by the fiduciary, at any rate if there 
was an express prohibition of sale. If there was no express 
prohibition of sale, but only a fideicommiaaum in fitvour of the 
famUia, we are told that the fideicommiaaomua could get 
miaaio in poaaeaaion&m against a buyer who had notice of the 
trust. But Justinian in aboUshing this remedy tells us that it 
was inefiective and obscure*. No doubt there might be diffi- 
culties in proving notice and there were the rights of a bona/ide 
purchaser firom the first buyer to consider. Under Justinian it 
seems that all proper^ subject to a fideicommiaaum was by that 
fact rendered absolutely inalienable. 

But there was another change under Justinian of much 
greater importance. All sorts of gifts could now be made to 
inoertae peraanae, but as institutions were still confined to 
persons c<mceived at the time of the death, and ttauafruatua aina 
peraona ecnatikd non poteat, neither of these could well be used 
to establish perpetuities. But, as in earlier days, fideicommiaaa 
were available, and they were used for the purpose. It was 
1 D. 80. Hi. u. < 0. s. a. s. fl. 



182 CreaHan of Limited IntereOs hy Witt 

possible to direct the heres to hand over the property on his 
death to his son, to direct the kttter to do the same, and so 
on for ever. The only difficulty was the quarter which the heres 
was entitled to retain. If he was old his usufruct might not 
be worth so much« But it was easy to reserve enough to 
satisfy this, and, in any case, Justinian allowed the testator to 
forbid the keeping of this. In Novel 169, Justinian states a 
case in which such a perpetuity had been created. The novel 
shews that a certain testator EQerios, evidently a man of mark, 
had in his will enumerated certain specific estates and given 
them each to a different son, on the terms that the donee was 
not to alienate it away from his name and fitmily. Those of 
them who died leaving issue were to leave the property to their 
issue. The shares of those who died without issue were to go 
to the survivors on the same terms. In a codicil, he transferred 
a suburban property to a grandson on similar terms, but adding 
a direction that it was to remain for ever in the fieimily. The 
directions in the will applied only to the heirs themselves, but 
that in the codicil was perpetual. The grandson obeyed the 
directions of the codicil, but his son left the property to a post- 
humous child, and in the event, which happened, of the child 
dying under puberty, to his wife and mother jointly. A sur- 
viving herea of the original testator claimed the property, on 
the ground that the wife and mother were not of the family. 
The actual decision is that, for the then present purpose, they 
were, so that there has been no breach. It frurther points out 
that it is only in the codicil that there is any perpetual restric- 
tion, and then by way of ex post facto legislation lays it down 
that it has been going on long enough, and that the present 
holders are to be free to do what they like with the property. 
It then adds as a general rule for the future that no such pro- 
hibition is to hold good for more than four generations. It may 
be added that this restriction of what have come to be called 
fideicommissary substitutions to four generations is still in 
force in several parts of the British empire, and played an 
important part in the case of Strickland v. Strickland, from 
Malta, a few years ago^ 

1 190S App. (k. Ml. 



CHAPTER V 

8U0CB8SI0N ON INTESTACY. BONOBUM P06SE8SIO 

84. Wb know that in early law the will was exceptional, and 
we know also that, long before daasical times, the state of things 
had entirely changed, and intestacy had become unnsnal. It 
had come to be regarded as a great misfortune, and even as 
early as Plautus a feeling had developed which has been called 
a horror of intestacy. The very artificial state of the law of 
saooession on intestacy may account for the desire to make a 
will, but hardly for the intensity of this feeling. Accordingly 
there have been many attempts to explain it in other waya 
These are little more than conjectures: here, as in many other 
cases, it is difficult to be sure of the historical origin of a 
social sentiment. Maine ^ suggests that emancipation is really 
a reward, but has the unfortunate effect of excluding the emanci- 
pated son from the succession, and for this state of things the 
will provides a remedy. This hardly seems enough to account 
for a state of opinion in which "May you die intestate" was 
a curse to hurl at your enemies. Another explanation is that 
the stem Roman mind saw a duty and a responsibility involved 
in the right of testation. Another is that the power of testation 
was prized by the plebeians as their most striking triumph over 
the patricians, and that as the plebeians in course of time 
became the dominant element, what had formerly been a 
mere plebeian sentiment became a Roman sentiment. Another 
explanation is that there was no power of giving legacies or of 
appointing Mores without a will'. But all these forms of the 

> AjMlent Law, 839. * Oinid, llanoel (5) 795. 
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wiih agnatic suooefledon. Bat the rights of the gmdiles have 
00 little bearing on later developmentB that we need not 
discQSB them. 

The language of the teste above cited is interesting from 
another point of view, as it expresses another very striking 
principle of the old law of succession. It admits neither sua- 
€68810 gradfium nor 8uoo888io ardinum. If the nearest in any 
degree does not take, a point which can arise only in connexion 
with agnates, since there can be no qnestion of degrees among 
8ui her0de8, or of reAisal at civil law, the language of the lem 
expressly excludes the next in succession: proadmus agnatU8 
JamUiam habeto. These words give no light to any agnates 
but the prommuSy and whether, as some suppose, the succession 
of agnates was introduced by the Twelve Tables or not, that 
enactment was always regarded as expressing the fundamental 
law of the matter. So also, in the same case, it seems that a 
refusal by the agnates does not let in the gentUe8 : it is only if 
there are no agnates that they come in : 8% agnaJbva nee eeeit In 
the praetorian law the principle is very different. So fsur as 
8uco888io ordinum is concerned, that is, the right of the next class 
to come in if those entitled under the earlier class refuse, the 
Praetor's rule is that this latter class can now claims It often 
happens indeed that those included in one class are also covered 
by another, so that they have two chances to claim. Thus 
liberi who have allowed their time to pass may be the nearest 
hgitimi, or cognaH. As to 8iiCoe88io graduum he applies in 
general the same principle. If the nearest cognati allow the 
time to pass, or even if they repudiate the succession, the next 
cognoH may now claim*. This is not so indeed in the case of 
Agnati, in regard to whom the Praetor does not let in any 
claim but those admitted at civil law. This is expressed in the 
words of the edict : the persons entitled are the legitimi, t>., 
those entitled under the lea. This is clearly because it is no 
part of his scheme to extend the operation of the agnatic idea. 
Justinian admits 8ucoe88io graduum even among agnates, and 

1 See, <.p., D. 8S. 9. 1. 11. 
< D. 8S. S. 1. 10. 
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in his final roles under the Novels he freely allows devo- 
lution ^ 

It is important to notice that the succession may not be 
immediate on the death. The most important date is not that 
of the death, but that on which the succession "opena" This 
may be described shortly as being the date at which it is clear 
that there wiU be no heres under any will*. It is obvious 
that this may not be till long after the death. A heres insti- 
tutus may refuse only at the end of the spoUium delibera/ndi, 
or it may be long before it is certain that a condition on an 
institution will not be satisfied. The statement that there is 
intestacy where there ia no heres under any will is not abso- 
lutely correct. The heres is a civil law successor and intestacy 
will be excluded by any sort of successor under any sort of will, 
t.e.,by the existence of any bonarum possessor secundum tabulas, 
at any rate cum re. The importance of the date of opening is 
that it is the person entitled at that date who takes, who is 
not necessarily the person who was nearest at the time of the 
death. If my brother survives me, but dies before a heres 
instUutus has refused, my cousin may be my nearest agnate 
though he was not so at my death. The date of the death 
is however material in another way. No one can succeed on 
intestacy unless he was bom or conceived at the time of 
the death'. 

86. It was said above that the changes were in the direction 
of lessening the importance of the agnatic connexion. One rule 
is however something like an exception to this. Late in the 
Republic the rule developed that no woman could succeed as 
an agnate except a consafiguinea, a sister. This would of 
course have the effect of keeping the property in the male side 
of the &mily and is so fiur an expression of the agnatic idea 
It is said to be based on Voeoniana ratio, and it is obviously 
similar in principle to the rule of the lex Voconia (&c. 168) 
by which a person of the wealthy class was prevented fix)m 

> See Gimd, Hanael (5) 886 $qq. 
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instituting a woman aa his herea. It is a oivil law rale, bat 
the mode of its development is unknown. 

The Praetor's changes are all in the direction of recognising 
cognation. He gives the first claim to hoMrum poa&emo to 
liberi, a class which includes besides mi and mnafncipati^ children 
of deceased emandpaJti, and children of the deceased who had 
been left in a &mily fix>m which he had been emancipated. 
It should be noted that in the praetorian scheme the distri* 
bution among liberie who replace for him the #uf of civil law, 
is somewhat more complicated than the civil law rule had 
been. Even at civil law m had not necessarily taken equally, 
for grandchildren through a son who had died or suffered 
capUia demimMo would divide his share between them. But 
when the Praetor admitted emcmcipoH, it is obvious that the 
claims of an emancipated son and those of his children left in 
the &mily would clash. Logically it would seem that the rule 
ought to have been that if the emancipated son claimed, his 
children in the fieanily ought to have been excluded. But they 
were 9u% heredes^ and a special rule in the Edict so &r respects 
their right as to make them share with their £stther. It is a 
remarkable £ACt that this rule was not laid down till the time 
of Julian. How the matter was settled in earlier days we do 
not know. This rule had the result that as the coming in of 
the &ther injured no herea but his own children, for he merely 
took part of their share, he had no coUatio bonorum to make 
as against other m, but only as against these children of his^ 
After these came the legitimi who were those entitled at 
civil law, and after these the important new class of cogfytM. 
Relationship for this purpose was not recognised beyond the 
sixth degree, or in one case (second cousins once removed), the 
seventh, but subject to this any kind of relationship counted. 
Thus it covered besides relatives through females, all agnates, 
male or female, children not bom ex iusHs miptiis, and, in the 
case of women, children bom incerto poire, etc. It was the 
Praetor also who gave reciprocal right of succession to the 
husband and wife, in the absence of blood relatives. 

^ D. 87. 8. 8; D.Kt.l.fr. 
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The Imperial changes were nearly all in the same direction. 
Of the important rales laid down by the See, Orphitianum and 
Tertullianum, and later legislation extending their principle, we 
shall have to speak shortly. But apart from them there were 
many changea Anastasius allowed brothers and sisters who had 
been emancipated to rank as agnates, with a certain deduction. 
Justinian extended this to their issue and to half-blood brothers 
and sisters through the mother^ Justinian broke with the Twelve 
Tables by allowing devolution among agnates : if the nearest 
refused, the next took. And he also abolished the rule excluding 
from the class of agnates women more remote than sisters. 

87. The earlier law of succession on intestacy is stated 
almost entirely from the point of view of the ptUerfamUias. 
The rules of succession to the property of a woman are of course 
implicitly contained in what is said, but they have to be picked 
out. It is the position of a woman in the agnatic group which 
leads to the absurd looking result that the children could not 
succeed to their mother at all at civil law, and only remotely, 
as cognates, even at praetorian law. It must be remembered 
of course that we are concerned with marriage without manus, 
the only one which is important in the classical law. Issue of 
an ordinary marriage had no claim to succeed to their mother 
if she had any agnates, however remote. This was not remedied 
till AJ>. 178, and then not by the Praetor, whose powers of 
legislation had disappeared under Hadrian, but by the aenattu^ 
ccnsfdtum Orphitianum. It is at first sight somewhat surprising 
to note that the simple rule that children can succeed in the 
first instance to their mother comes historically later than the 
provision for what must have been a much rarer case, namely 
that of a mother succeeding to her children, which was pro- 
vided for by the senaiusconauUum Tertullianum, the date of 
which is not known, but which was certainly enacted at some 
time in the reign of Hadrian. The reason of this is said to be 
that the two pieces of l^^lation are based on entirely different 
The 8c. Tertullianum is a late part of that elaborate 

> 0. 6. 5S. 15. 
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legislation for the enoouragement of maniage of which the 
leges oadueariae are the earliest and best known part. The 
8e. Orphitianum on the other hand is an early part of that 
legislation which in the long ran superseded the agnatic idea 
altogether^ so fiur as succession was concerned. It is to be 
noticed that it is not until the time of Justinian that the rules 
under the 8g. Tertullianum are wholly dissociated fiom the iu$ 
liberorum, so that the rights are given to all mothers. 

The rules under this enactment are deserving of some 
attention. We know that they underwent changes from time 
to time, always in the direction of improving the position of the 
mother. Her claim at first depended on her having the ius 
Uberarumf i.e., having three children (four if she was a liberimia)^ 
and in the order established by the enactment she was excluded 
by brothers of the deceased. Constantine improved her posi- 
tion and, in particular, gave her a reduced share even without 
the iu8 liberorum* There was further legislaticm with the same 
tendem^ in A.II. 869 and 426, and Justinian, besides sweeping 
away the ius liberorum, provided that she should share with 
brothers. The actual order at different times need not be stated. 

The important point to note is that while the order under the 
senatusoonsult differs widely from the existing rules it appears 
to leave these unaffected. There is no hint, and no reason to 
think, that this enactment in any way superseded the older law. 
The rules are a direct creation of the senatusoonsult and do 
not in any way depend on the older law. There are some near 
relatives who have rights of succession and who are not men- 
tioned in the order laid down in the senatusoonsult. What 
rule is to be applied if in the given case there are such persons? 
The answer to questions of this kind is to be found in two 
great governing principles which control the application of the 
senatusoonsult The first is that the senatusoonsult is to be 
applied only where the claimants are those which it mentions, 
that is to say, it is not to be applied if there exists a person 
who is not mentioned in its order, and who would, at common 
law, take before the person who is entitled under its provisions. 
There is also the ftirther and perhaps still more important 



Sc. TertuUianum 191 

princiide that the enactment is not meant to give any petson 
other than the mother any greater rights than he or she would 
have had under the ordinary law. If in the given case there 
ejdst persons who on the terms of the senatusoonsult are 
preferred to the mother, then the enactment has no application 
at all : the common law is applied. 

These principles are freely illustrated in the texts» but the 
cases are in some respects difficult because of the uncertainly 
whether the order mentioned in them is that operative under 
Justinian or that operative in the time of the original author. 
In one case a grandfekther emancipated a grandson, who died 
leaving, surviving him, this grandfekther and his own &ther and 
mother. The senatusoonsult prefers the mother to any grand- 
fitther, but it prefers the &ther to the mother. The mother 
being thus excluded, the senatusoonsult has no application to 
the case : the common law is applied and the grandfekther, aa 
being parens nuxnumiswr, takes the succession\ A deceased 
left a mother, certain agnates, and a &ther who had been 
given in adoption by the grandfekther. Such a fikther did not 
exclude the mother, under the senatusoonsult, as &ther8 in 
another fikmily are expressly excepted. Agnates are not men- 
tioned in the senatusoonsult as having a place in the order, 
and it might be thought that on our rule they would take, as 
agnates have a hotter claim at common law than the mother. 
But as Justinian states the enactment mothers are preferred to 
all legMmae peraonae (which means agnates and those at that 
time grouped with tiiem), except brothers and sisters. It 
follows that the mother excludes them and takes the jwoperty*. 
A person died leaving a mother, children given in adoption 
and an agnatic cousin. Agnates exclude children given in 
adoption, at common law, and are not expressly postponed to 
them in the senatusoonsult. They exclude the children, but 
the mother excludes them under the senatusoonsult, and thus 
takes the property*. Other cases are more complicated but 
these seem to express the principle sufficiently. 

^ D. 8S. 17. 6. 2. • D. A. t. 2. 17. 

* See Demanseat, Oous de Dioil Bomaln, S. 49. 
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Where a woman died leaving both a mother and children 
it is plain that there might be difficulties in applying the 
Sec Tertullianum and Oiphitianum. If there were other claims 
that were preferred to the mother, e.g., under the original 
scheme of the 8c. Tertullianum, brothers, then the children 
took the property on the principles we have laid down, for 
as brothers exclude the mother the 8c. Tertullianum has no 
application, and the 8c. Orphitianum gives the property to the 
children. But where there was no other claim than those of the 
mother and child their rights are equal as cognates at praetorian 
law, and they have no rights at civil law. The 8c. Tertullianum 
standing alone would give the property to the mother, while the 
8c. Orphitianum standing alone would give it to the children, 
so that they shared, until in the later Empire it was provided 
that in any case children should succeed to theii^ mother not- 
withstanding anything in the 8c. Tertullianum*. 

The 8c. Oiphitianum gave no rights to remoter issue. This 
was remedied by legislation of 889 A.D. which provided on the 
one hand for grandchildren of a man through a deceased 
daughter, and on the other for grandchildren of a woman 
through a son or a daughter. In the first case they were to 
take two-thirds of the share their mother would have taken, as 
against surviving 8ui heredea, and three-quarters of the estate 
as against agnates. The rule was the same in the second case 
except that it is not clear that there was any deduction for 
surviving children of the woman, though there was for the 
agnates of the deceased*. This deduction was however removed 
by Justinian. 

88. In the Institutes can be seen a number of small changes 
made by Justinian or his legal advisers alwa]^ in the direction 
of making the rules of succession more rational But these 
changes are unsystematic, tentative and half hearted, and must, 
it would seem, have rendered the law still more confusing and 
difficult than it was before. Ten years later a new start was 
made. A completely new system of rules was introduced, with 

1 C. 6. 65. 11. « 0. Th. 5. 1. 4. 
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the definite aim, as Jostinian tells us, of doing away with the 
nnfidr distinctions between males and females which filled the 
older law. They shew a complete breach with old notions: there 
is not a word about sui heredea, agnation and so forth. The 
rules look extremely modem, and have indeed found their way, 
of course much modified, into practically every modem westem 
legislation. In our own law the rules as to the distribution 
of personal property, as opposed to land, though they rest on 
a statute are the descendants of these mles, through the Eccle- 
siastical Law. The rules, contained in Novels 118 and 127, 
are approsdmately as follows: 

1. Descendants, without distinction of sex, remoter issue 
taking their deceased parent's share. 

2. Ascendants, the nearer excluding the more remote. 
If there are several in the same degree but in different lines, 
e.g., two grandfikthers and one grandmother, each line takes half 
irrespective of number. Brothers and sisters of the whole 
blood share with ascendants, and in this case it seems that all 
take equally. Children of deceased brothers and sisters repre- 
sent their parents, if there survive other brothers or sisters with 
whom to take. That is, the right of representation is allowed 
if there is some existing person who keeps the class alive. 
Thus if I leave a feither a brother and a nephew by a deceased 
brother each will take a third. If I leave only the &ther 
and the nephew, the &ther takes all. If I leave a number of 
nephews by different brothers and sisters all of whom are dead, 
the nephews and nieces will divide equally: if a brother 
survives, what does not go to him will be divided per stirpes. 

3. Brothers and sisters, with the same rule of repre- 
sentation. 

4. Half-brothers and sisters in the same way. 

5. The nearest relatives, per capita. 

The right of husband or wife to take in the absence of 
relatives is not mentioned, but appears to have survived. 

89. The notion that a filiusfamUias can have a succession 
is of course quite strange to the older law. We know however 

B. 13 
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that there were in the Empire a certain number of cases in 
which a filitts/anUlias could make a will, but, in all of them, if 
he did not do so, the property reverted, as peculiumy to the 
person in whose potestas he had been. This remained the law, 
with slight exceptions, till the time of Justinian. Under his 
legislation however there was a great change, highly important 
in practice, and, in theory, completely destructive of the old 
ideas. It was provided by Justinian that, if a JUiusfanUltM 
did not make a will of his peculium oaatrense, it should pass, as 
a succession, to his children, or, failing them, to his brothers 
and sisters. In the absence of any of these, it was to go to his 
paterfamilias, iure eommuni. In all probability the pectdium 
quasi castrense was dealt with on the same lines, though it is 
dear that bona culventitia were differently handled. The mean- 
ing, however, of this expression iure communi is not very clear. 
Does it mean that he took it as inheritance, which had, by 
Justinian's time, become the common method of dealing with 
such funds, or does it mean that in the absence of the preferred 
claims mentioned, the fund reverted to the paierfamilias, as 
ordinary peculiuml The main arguments in &vour of the 
former view are that it is quite clear that, already, before the 
time of Justinian, the fiither's rights in bona adventitia on the 
death of the filiusfamilias had come to be regarded as heredikis^, 
and that the enactment we are considering does not in any way 
suggest that the paterfamilias is to take in a way different 
from that in which the children and the brothers and sisters 
take, which is clearly succession. In &vour of the latter view 
are some texts of the Digest which plainly treat it as a case 
of reversion of peculium\ while there seem to be none contra- 
dicting them, and the fact that Theophilus, in his Greek 
paraphrase or commentary on the Institutes, definitely so treats 
it. Theophilus is a better authority for the rules of his own 
time than he is for earlier conceptions, but he is far from trust- 
worthy, and the texts in the Digest may be no more than 
survivals of an obsolete doctrine, a thing by no means uncommon. 
Neither view can be considered certain. 

^ Aoouias, Prteis, 1. 772. * g.g„ D. SO. 44. pr. 
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The difltinotion is one of considerable practical importance, 
as can be readily seen. 

1. If the fund was peculium, there was no question of 
aditio or acceptance. It belonged to the paUrfamiliaa: he 
could not refuse it, though he could of course abandon it as he 
could any other property. 

2. If it was pecidium, he would not be liable for the debts 
of the JUiusJumilias, except under the edictal actions, de 
peoulio and the like, and within their limits, while, if it was 
a heredUcLs, he would on acceptance, be liable absolutely apart 
from inventory. 

3. If it was peculium he would not have a general action 
for the recovery of the fund from holders without title, as the 
peculium is not a univereitae for this purpose. He would have, 
in case of need, to ' vindicate ' the objects specifically. If it 
was heredttae he would have the general action, heredUatis 
petiUo, to recover it as a whole. 

4. If it was peculium, theft of it after the death would be 
ekfurtum, and would make the stolen property furtiva. In the 
other case there would only be the crimen expiUUae hereditatie. 

5. If the &ther was himself under poteeUu, the grandfistther 
would take it if it was peculium. If it was fiereditae the &ther 
would take it, and in his hands it would be bcna ad/ventitia, as 
it did not come from his fiskther. 

Other differences might be stated but these are sufficient to 
shew the practical importance of the question. 

90. The law of sucoession to freedmen citfes underwent 
changes in the same direction, t.e. in favour of cognatic claims. 
As the freedman could have no relatives but liberi, the possible 
claims are fewer, and the most important changes seem to be 
in relation to the relatives of the patron. It is not necessary 
to state the rules in detail, but some remarks may be useful. 

There is in this case no question of reversion of peculium : 
it is always true succession. The children, the patron and so 
forth are heredee. The civil law right of the children of the 
patron is in no way inherited fiom the patron: it is an 

13—2 
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independoit right expi^BBly created by the Statat& We saw 
one effect of this in the law as to ctsngruxtio liberti^. The exclu- 
mon of the ^tBtnmei heredes of the patron is due to the same 
oonaideration. There can be no qnestion of anyone sacceeding 
to the patron's right. If the eaehmiei were to have a claim it 
must be on the ground of mention in the Statute, and they are 
not mentioned there. The Praetor's scheme of succession for 
these cases expresses the cognatic idea, by admitting emcmeipaii 
and so forth, but it is also noteworthy that it completely breaks 
with this severe limitation of the Twelve Tables. We diall 
have to deal with it in discussing Bonorum passeuio in detail : 
it is obscure in some points, but it is certain that he did give 
rights to remoter relatives of the patron. The Lex Papia 
Poppaea established a much more elaborate scheme in which 
the rights of the various parties differ according as the claimant 
is a patron or pairona or patron's son or patron's daughter. In 
the case of the patron and his son the rights vary according to 
the wealth of the libertus, in the other cases according to the 
number of their children, the rights of a patrcna beiog larger 
than those of a patroni fiUa with the same number of children. 
They vary also according as the deceased was a man or a woman 
with similar subordinate variations. No purpose would be 
served by stating the details'. A singular fact connected with 
this legislation is that it gives what are, on the fiice of them, 
praetorian rights. It declares that for instance, a patronaj 
mother of two children, is to have the edictal rights of a patron. 
It is somewhat surprising to find civil law institutions dealing 
in praetorian conceptions in this way, and it leaves no doubt 
that bonorum possessio on intestacy was at this time ordinarily 
eum re. Justinian, of course, abolished all this elaborate 
scheme, and adopts a somewhat simpler form of the praetorian 
scheme. 

These rules are accompanied by restrictions on the power of 
devise, of a kind peculiar to freedmen. It is singular that the 
Twelve Tables impose no such restrictions : it is the Praetor who 
interferes to protect the patron, and in the same connexion the 

» Anu, % 67. « Ulp. Bsg. 29. 8—7. 
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fiact may be adverted to that, while an ordinaiy ingemui ooukl in 
early law make no will, whether her tutors were willing that ahe 
should or not, a liberiina could do so with her patron's consent 

In the case of a junian latin there can be no question of 
succession. His property becomes peculium at his death: it 
reverts to his patron as if the patnm had been still his dominua. 
He becomes, we are told, a slave at his death. If the patron is 
dead, the heredes of the patron, whoever they may be, take the 
property as representing him. Thus a disinherited child of the 
patron could take nothing, and of course the children of the 
latin had in no case any claim. All this is an inevitable result 
of the conception of the fond as being no more than pecvlium. 
The exclusion of the child of the latin seems cruel, but it must 
be remembered that it was so easy for a latin with children to 
acquire civiUts^ or rather for him to marry in such a way as to 
be entitled to acquire it, that this was probably not a very 
common case. Upon this logical interpretation the So. Lar- 
gianum makes an inroad, though it in no way benefits the 
child of the latin. It provides, rather illogically, that if the 
patron is dead any issue of his, not expressly disinherited, will 
take to the exclusion of the extraim keredeg. The practical 
effect of this seems to be to give the rights to those disinherited 
by the ceteri clause, and to issue who firom any cause had refused 
their share in the patron's estate. 

As to the goods of a dedttidus it may be said, shortly, that 
there are no special rule& His property goes in any case to 
the patron, and the children of the dediUciua never have any 
claim. If he would have been a cms but for the misconduct 
that caused him to become only a dedUicius on manumission, 
%.€., if his manumission was formally perfect, the property goes 
to the patron as if he had been a ctvw, that is to say by way of 
succession. If the manumissi<m would otherwise have made 
him a latin, the property goes as does that of a latin, ie. it 
reverts to the patron as peculiwn. It may be supposed, though 
it does not appear to be capable of proof, that claims posterior 
to those of the patron himself were admitted in this case as 
much as in the case of actual latins. 
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Some of the practical resnlte of the distinction between 
sncceesion and reversion have been considered in the case 
of a son's pectdium, but there are some others which can 
occur only in the case of a freedman, and are set out by 
Gaius. They need not be repeated here, but two or three 
may be stated by way of illustration. The patron's extranei 
heredea might have a claim if it was by way of reversion, 
but not if it was a herediiaa. If there were two patrons they 
would take equally if they were taking as heredss, but if they 
were sharing the fund as a pectdium they would take in pro- 
portion to their shares in the slave, which might not be equal 
If one of two patrons was dead, the survivor would be the 
sole herea if it was a case of succession, iure aocreacendi, while 
in the case of reversion of a pectdium he would share with 
the representatives of the deceased patron. 

91. The actual working of an ordinary case of succession 
at civil law, the remedies open to the heres, the steps he has to 
take, and so forth, are very simple, but the corresponding rules 
in a case of praetorian succession are of such a special kind 
that it seems desirable to give a systematic account of the 
principles of Bonorum Poeeeesio. It is not within the present 
purpose to consider the controversial question of the origin of 
Bonorum possessio, and though we shadl have to consider the 
order of claims it will be necessary to ignore, or to touch very 
lightly on, the doubts and controversies which exist in some of 
the cases as to the persons who were entitled to claim under 
a particular rubric. Moreover the subject of treatment is the 
ordinary praetorian succession — Bonorum Poseeeeio Edictalis, 
not Bonorum Poseeseio Decretaiis. 

The Praetor grants Bonorum Poeeessio to claimants in a 
certain order which is not that of the civil law. If, as it 
happens, the person who receives a grant of bonorum posaeeeio 
is also entitled at civil law, his possession will be effective 
succession and it is said to be Bonorum Posseseio cum re. If, 
however, he is not entitled at civil law, it may be effective 
against the civil law claimant or not, cum re or eine re. The 
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dicumatanoeB under which it is the one or the other will be 
considered later on. 

Where hfmorwm powessio is given to one who is also civil 
law heres it is said to be given "turn civilis confirmandi (or 
cydiw)and%) gratiaJ* If it is given to others with the heres, it is 
'*9upplend% turia civUis gratia^' e.g,, where an emandpattis comes 
in with 8U%. If it is given in disregard of a civil law claim 
it is said to be " corrigendi (or emendoLndi or impugnandi) iuris 
ciuUia gratia,'* e.g., where it is given to the cognates to the 
exclusion of the gentiles. 

There is of coarse a system of priority or order of claims, 
and a certain time is allowed within which each of these claims 
is to be made. If a person has not claimed within the right 
time he is excluded, and the next claim can come in, but we 
shall see shortly that a person may conceivably have a claim 
under more than one head, so that although he has failed- to 
claim in the first place, he may still have an opportunity of 
coming in. It may however chance that he would have stood 
alone under the first head, but may now have to share with 
others. The general notions of the order have been considered 
at various points in our short discussion of the law of succession, 
but they must now be set forth systematically as they appear 
to have stood in the Edict. 

92. In administering the estate of a dead man it is plain 
that the first question to be asked is whether there is or is not 
a will. And if a will is produced, it cannot be acted on under 
a system of laws which imposes restrictions on devise, unless it 
is clear that there is no one who has a right to object to its 
provisiona Accordingly the first Bonorum Possessio ib : 

A. Bonorum Possessio contra tabulae. We have seen where 
this was available among ingenui, in general, though it may be 
noted that there are cases in which if there was one of the 
liberi omitted, his bringing this claim would let in to share 
with him children who had been given in adoption and thus 
could not have claimed on their own account^. It was also 
available to a patron whose rights were disregarded. It must 

1 D. 87. 4. 8. 11. PoMiblj » role only of late law. 
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be observed that the lesultmg state of things is not intestacy. 
Some parts of the will are good, e.g., eaheredaJtiontg and l^;acie8 
to near relatives. This is the reason why this honorvm pogaessio 
has to be stated as a distinct case and cannot be fdsed with 
unde liberi and the like. If there is no one who can thus 
attack the will, there is 

B. Bonorum Posseaaio iecundntm tabulcLS. This involves 
the production of a will which satisfies the praetorian require- 
ments of form whether it satisfies those of the civil law or not. 
If there is no such will or no one claims BonoruMi Posaessio 
under it, the case is one for 

C. Bonorum PoMemo ab intestate. Here there is a lengthy 
list of cases set out in the order of priority. 

i. B. P. Unde Liberi. The word unde here as in other cases 
does not belong to the Edict It is used by the jurists in re- 
ferring to "that part of the edict in which" lUmi are authorised 
to claim. We have already oonsidered what persons were 
entitled to succeed under this head. The only things that need 
be observed are that a child who was entitled to upset a will but 
had £Gdled to claim Bonorum Posaeseio contra tabulae, and had 
thus let in the claimants under the will, could not afterwards 
obtain a valid grant unde liberi, and that if no one had claimed 
under the will, so that he could still come in unde liberi, he 
would be liable to pay all legacies which would have been valid 
had he claimed bonorum poseeeeio contra tabuUi8\ 

ii B. P. Unde Legitimi. This applied to all cases of 
statutory claim, e.g., to agnates and those in later law entitled 
to claim with them, to the patron and his children, and to cases 
under the Sec. Tertullianum and Orphitianum, and their later 
extensions. As it extends to all who are heredes at civil law, it 
covers sui as well as the remoter claimants, firom which it follows 
that if a euue has refused to claim bonorum posseseio unde liberi, 
and no others have claimed it, he may still be entitled to come 
in under the present head to the exclusion of the agnates, 
provided he was nearer in degree. This he would usually be, 

> D. 88. 6. S; D. 99. 4. 6. 9, bo where one entitled by wiU and on inteetaoy 
olauns only on int eet ee y , h. t. 1. pr. 
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bat it might well happen that he had only an equal claim with 
others in this case, for instance, a grandson is no nearer than 
a brother. He might even be excluded : a great grandson is 
more remote than a brother. 

iiL JB. P. TJnis Decern Personae. This is a special case. 
Where an ingenuua in being emancipated, had, after the third 
sale, been finally manumitted by the extranetis without resale 
to the father, the extraneiu was his civil law fieres, and therefore 
was prima facte entitled to bonorum possessio v/nde legitimi. 
But the Praetor by a special clause in the Edict preferred 
certain near relatives to him. The list and order are given in 
the CoUatio and in the Institutes, not however quite identically. 
They are roughly ascendants, descendants and brothers and 
sisters, of the whole or half blood. As this mode of emancipation 
could not occur under Justinian, the institution is obsolete. 
It is remarkable that this bonorum possessio should have been 
placed in the edict after that unde legitimi, of which, in the only 
case in which it could arise, it clearly takes precedence. It is 
therefore supposed by Lenel, relying on a text in Ulpian's 
BegulaCy that it was not an independent clause of the Edict 
constituting a definite class of Bonorum possessio, as Justinian 
states it, but a subordinate clause in the provision creating 
Bonorum Possessio unde legitimiK 

iv. Unde CogruUi. This was a right of purely praetorian 
creation. We have already considered who were included 
under the head of CognaJbL It need only be noted that persons 
who were entitled to claim as legiiimi but had £Bdled to do so, 
might still be, alone or with others, the nearest tx^gwiti. 

V. Unde familia pcUroni (also alluded to as ^ turn q%^em ex 
famiUa patroni "). The purpose of this bonorum possessio is 
not certainly known. So &r as it is known it appears to give 
rights to persons who might have come in earlier, and this 
without adding to the class. But this is so apparently useless, 
and even unfair, that it can hardly be the right explanation of 
its purpose. Of the many explanations that of Lenel* is 
supported by some textual authority. It is that the class 

1 Lend, Ed. Perp. (2) 848. * Leael, op. cit. 344. 
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includes a patronus who had suflferod capUia deminutio, the 
emancipated children of the patron, and perhaps the parens 
manum%8aor of the patron. It is clear that the Praetor did 
give these a right, and that they had none at civil law, and 
there is no other obvious class under which they could come 
in. There is however the difficulty that the texts which can be 
shewn with certainty to refer to this case do not hint at any 
but the civil law sense of the word familicu Other writers 
hold therefore that it refers to agnates of the patron. They 
had no civil law claim to the property of the freedman, and 
Theophilus definitely tells us that they came in here\ A long 
text discussing the meaning of the word familia, and contained 
in a work commenting on this particular edict observes, 
allusively, that '*cammun% mrefamiliam dicimus omnium agna-- 
torwmJ* But the whole question is too controversial for dis- 
cussion in this place. 

vL JB. P. Unde PaJtronua patrona liberi et parentea eorunu 
This case presents at first sight the same difficulty as the last. 
It seems mainly to refer to persons who have earlier claims* 
The parentea would on this view constitute the only extension. 
There is however some evidence that the case contemplated ia 
that of a patron who was himself a fi:eedman, and on that view 
this clause gives a right of succession to the patron's patron (or 
patrona) and the issue and ascendants of the latter. This 
interpretation leaves a good deal obscure, but it is supported 
by the language of a Greek constitution of Justinian in which 
he reorganises all this matter. It is however not wholly free 
from difficulties*. 

vii. B. P. Unde Vir et Uxor. In the absence of relatives 
the Praetor gives honorwn poeeeesio, reciprocally, to the husband 
and wife of the deceased. It is clear that this applied, like 
" wide liberi" ** unde legitvmi!' and " unde cognati" to ingenui 
and tS^ertini alike. But it seems strange in view of this, that 
the right of cognates of the patron is postponed to it 

viuL B. P. Unde CogmUi manumiseorie. In this last grade 

^ See Boby, Bom. Pr. I*w, 1. 978. 
* Lenel, op. oil 846. 
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the Praetor gives saocesaion to the cognates of the patron of 
the freedman. 

There is another case of edictal Jxmorum possessio which 
cannot be placed in this scheme, because it is a single provision 
of the Edict, applying to a number of possible claim& This is 
honorwn possessio vJti ex Ugibus, There are certain cases in 
which bonorum possessio is given by statute : we have already 
adverted to this peculiarity in dealing with the rules of 
succession to freedmen, under the Lex Papia Poppaea^ which is 
the best known case. It was placed in the edict after the 
others, but detached from them, some subsidiary provisions 
being interposed between them. Not very much is known 
about it, but we are told that no previous grant of bonorum 
possessio prevented a grant of it under this head*. 

Under Justinian the order is considerably simplified. The 
case of unde decern personae is rendered obsolete by the change 
in the form of emancipation, and turn quern ex famUia, unde 
patronus patroni, and unde cognati manumissoris are brought 
under unde cognati, so that besides those under wills there are 
left only unde liberie unde legitimi, unde cognati and unde vir 
et tUDor, with the exceptional uH ex legHms. The change seems 
to have the effect of changing the relative positions of unde 
vir et uxor and unde cognati manumissoris : indeed it does not 
seem clear that the former survived Justinian's changes, in 
the case of freedmen. It is also noteworthy that while, in 
general, cognation was reckoned to the sixth degree, Justinian 
confined it to five degrees, in the case of cognates of a patron 
claiming the estate of a libertus. 

93. In considering the actual working of this system it is 
necessary to bear in mind certain points which have already 
been mentioned, but which it will be well to recall Though 
the order established by the Praetor is not the same as 
that of the civil law, there are points at which they agree. 
There are cases in which he admits only those who have a civil 
law claim (legitimij. There are cases in which he admits 

1 Ante, f 90. * D. 8S. li. 1. 1. 
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• 

persons who have no civil law claim to share with those who 
have (e,g., liberi), and there are others in which he excludes 
persons with a civil law claim (geniileM). We must remember 
also that it did not follow that a person who had obtained a 
valid grant of bonortim poMessio would in the long run be 
entitled to keep the property: there was such a thing as 
bonorum pouenio dns re. What this meant and how it came 
about we shall have to consider later. 

We are told that Bonorum Posaeuio was granted by the 
Praetor to claimants in a certain order, and that a fixed number 
of days was allowed within which the claimant in any class 
must apply. For a grant of bonorum poaaesdo the time allowed 
was, in general, 100 days, but, in the case of ascendants and 
children whether claiming under a will or on intestacy a year 
was allowed. In considering what this means we must bear in 
mind that the days are dies utiles and that in each bonorum 
possessio the time runs only from the expiration of the time 
allowed for the previous claim. These fiicts have three im- 
portant resulta 

L Only those days counted on which a demand of bonorum 
possessio could lawfully be made. This however does not mean 
very much, as the Praetor heard and granted such applications 
de piano, and without the use of the formal words " do, dioo^ 
addicoy which involved the sitting of a court 

ii The days ran only from the time when the claimant 
was cerius of his right, ».«.» on matters of fietctS and was able to 
take the necessaiy steps. 

iii. I( after the time had begun to run he became incerius 
of his right, i.e., as before, not on any point of law involved, but 
on the &cts of the case, or if he became incapable, the running 
of the time was suspended*. 

All this looks as if, in a case in which there was no will, and 
there were no near relatives, it might be a long time before 
remoter claims, such, for instance, as those of wife or husband 
{wnds vir et uwor), could be put in. This might indeed be so, 

» D. 87. 1. 10. 
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and the resulting inoonvenience led to the adoption of a nnmher 
of rales and devices for shortening the time. Thus if a particular 
dasB was actually non-existent, the time for that class would 
be disregarded so that if, for example, a man had died in* 
testate and unmarried, bonorum poasewio ande legitimi could be 
validly given at onca Again, if all the members of any class 
repudiated the succession, the time for that class stopped at 
once, and claims by the next class became admissible, the 
repudiation once made being irrevocable. In the case of those 
persons who had an annus utUia within which to claim, the 
persons entitled in the next place could summon them to court 
and ask them if they repudiated They were not bound to 
answer the question, but if they did, and repudiated the claim, 
the next in order could daim. So too if a whole class died out 
while its time was running, or was excluded from any cause, 
the same effect followed. Of course if any single member 
of the class died or repudiated the effect was merely, in in- 
testacy, and, apart from the leges caducariae, under wills, to 
cause aocraal in fiivour of the other members of the class^ 
The general result then of all this is that in an ordinary case 
no very long time would elapse before the claim, however 
remote, could come in. A word of warning is necessary at this 
point. We must remember that any bonorum possessio can in 
tact be given at any time. The Praetor can, and will, give it 
at any time without any serious enquiry, to any applicant for it, 
who sets up a prima facte claim on ex parte evidence. The 
Praetor knows nothing about the parties or the facts of the 
case. But, as we shall see later, such a grant will be a mere 
nullity, for all purposes, unless the person to whom the grant is 
made is the person, or one of the persons, entitled to it at that 
time or, as the technical expression ran, unless he has it "ex 
edicto," t.e., in accordance with the terms of the Edict 

M. The demand for bonorum possessio would be made to 
the magistrate, and granted by him. It is sometimes spoken 
of as a judicial proceeding, but in classical law, though there 

1 D. 88. 9. 1. 1, 8, 12; D. 87. 1. 8. 9—6. 
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appear still to be formal terms in which the application must be 
made, there is very little that is judicial about it, whatever maj 
have been the case in earlier days. Even a slave may obtain 
a grant for his master^ though it is a commonplace that he can 
take no part in judicial prooeedinga In later law, though 
probably not in classical times, the magistrate may grant it 
without any application at all, and the class of magistrates who 
may grant it extends as time goes on and form becomes less 
important. The truth is that while the grant is essential to 
the further proceedings, it has no other significance. The real 
question at the later stages will be not so much whether he has 
received a grant of Bonorum posseuio, but whether he was 
entitled to it, whether the grant was " ea edicto" 

In ordinaiy cases there was no enquiry, merely an ex parte 
statement, shewing a prima facie case, or hardly even that 
Thus, on proof that there was a will, honorwm poseeeeio eecundum 
tabulas could be given without opening it*, though no one can 
say without looking at it that the person who has the grant is 
the person entitled under the will. It follows that it might 
often be given to one who was not entitled to it at all, and a 
number of such cases are recorded in the Digest. It might be 
given, for instance, under a will which was forged, or revoked 
by a later will, or on intestacy where there really was a will, 
but the Praetor had been told that there was none. So legitimi 
might get it by pretending that there were no Uberi, when in 
fisust there were, and their time was still running, or under a 
mistaken notion that the liberi had repudiated the claim. 
Such a wrongful claim might be innocent or fraudulent, but in 
either case, a bonorum poeaeseio thus obtained, granted, that is 
to say, to one who was not at the time entitled to it under the 
Edict, was worth nothing: it did not entitle the holder of the 
grant to go further to any purpose. It was merely like the 
issue of a writ to one who has no sort of claim. The grantee 
will not succeed in the interdict Quorum Bonorum, or be able 
to use e£fectively any of the edictal remediea The emptiness 
of such a bonorum poseeseio is shewn by a text which speaks of 

» D. 87. 1. 7. • D. «7. 11. 1. S. 
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a certain legatee who has obtained a grant of honorum poaseuio 
contra tabtdiu as an omitted child. In fisust however he is not 
an omitted child, but he is one of those persons legacies to 
whom stand good even though a will is upset by bonorum 
po98e98%o contra tabtUaa. He will get his legacy whether the 
will stands or is in tact upset by some other person who is an 
omitted child The point is that though a person who attacks 
a will, and loses, loses also any benefit to which he may be 
entitled under the will, his attack is a mere nullity. The text 
shews that this strong decision was not arrived at without 
doubts^ 

It is plain that as bonorum posseasio is granted without 
serious enquiry, a grant to one who is not entitled to it, a grant 
not ex edicto, does not in the least bar a grant of it to one who 
is entitled to it, in the same or any other class, and it may be 
presumed that one who has a grant conferred out of due season 
is not thereby barred from applying later on for a valid one. 
As these later grants will also be made without enquiry, the 
rule practically is that no grant of bonorum possessio is any bar 
to any other grant, though we shall see shortly that this does 
not mean so much as it seems to mean. It should be added 
that a grant to one or some of a class is not a grant to all the 
class. Each person who wants bonorum posaeesio must ask for it. 
Hence arise cases of accrual. If, for example, one of several 
liberi has made a claim and received a grant, and the others 
have taken no steps, when their time has expired he will have 
received a grant of bonorum posaeasio of the whole*. 

Where bonorum poaaeaata has been granted to anyone in 
accordance with the terms of the edict, ex edicto, it cannot be 
validly granted to anybody else, adversely to him, which means 
practically to anyone in another class, so long as the grant to him 
stands. Such a second grant may indeed be made, as we have 
just seen, but it is a mere nullity, it cannot be ex edicto. Thus 
if a man has a valid grant unde Uberi, this does not prevent 
others from obtaining a valid grant unde Uberi, but it renders 
nugatory any grant unde legttimi, unless and until all valid 

i D. 87. 6. 5. 8. s 87. 1. 8. 9, 4, 0. 
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grants und$ liberi are revoked. The conaideratioiis aefe forth in 
these two paragraphs explain the fi^ct that it may be said, and 
is said by modem commentators, with perfect aocura^^, both 
that one grant of bonorum possemo bare any other, and that it 
does no such thing. 

96. The claim and grant of bonorum possenio operate 
somewhat like ciditio at civil law : they entitle the beneficiary 
to take steps to recover the property, but they do not of them- 
selves give him the possession of it. This is a question of 
phjrsical control, inter alia, and the grant cannot give him this: 
there is no magic in it. We have theref(»e now to consider 
what are the ways in which it can be made e£fective. We must 
remember that there are two kinds of bonorum po99emo—--Gum re 
and sine re, to say nothing of the man whose poeeeseio is not 
ea edicto : he is neither cum re nor eine re — ^he has no right at 
all. We shall deal first with the bonorum posaeesor eum re, the 
true praetorian successor. His remedies and liabilities are as 
follows : 

I. He may proceed by the Interdict Quorum Bonorum. 
It is important to notice the exact effect of this interdict. It 
is by no means a universal remedy. It applies only to matters 
of which possession is possible, or at least, poeeeeeio iuris, as in 
case of usufruct, and thus it is not a means for the recovery of 
debts. But it has a still more important and less obvious 
restriction. It is available only against those who hold pro 
herede or pro possessore, that is to say, those who claim to be 
heredes or refuse to state any title at all\ Thus, if I am 
bonorum possessor, and you are in possession of a house which 
had belonged to the deceased, which you allege to have been 
sold to you, and which you thus hold pro emptore, the interdict 
quorum bonorum is of no avail against you. On the other hand, 
as against a holder pro herede or pro possessore, it is available, 
as to things of which he has fraudulently parted with possession, 
or which he has even usucapted. It must be remembered that 
by a senatusconsult of Hadrian tisucapio pro herede was made 

1 See Lenel, Ed. Perp. (2) 436. 
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ineffective against claimants of the heredibu whether it had 
been in good or bad £uth. The uvweofio pro herede which 
figures in the Digest^ appears to be only umoapio by an actual 
heres of what did not really belong to the deceased. To recover 
under the interdict, the mere issue of which, like the grant of 
bonorum posiessio, is made, as of course, without real enquiry, 
the bonorum possessor must shew that he was entitled to it, and 
it is at this point that the validity of the grant to him of 
bonorum^ possessio will be considered The wording of the 
interdict brings out this point. It orders the goods to be 
handed over to the claimant, who has a grant of the bonorum 
possessio ex edicto, xjs.^ in accordance with the terms of the edict. 
I( for instance, the grant was unde liberie then it must appear 
that he was one of that class, that the grant was made within 
the proper limits of time, that there had been no previous valid 
grant still in force, that the goods formed part of the estate of 
the deceased, and that the defendant sets up, is., alleges^ no 
title otherwise than as heres. We need not consider the burden 
of proo£ 

It must now be noted that this interdict, like all possessory 
interdicts, is merely provisionaL If the claimant proves his 
right to the interdict, against the defendant, the goods are, as 
the result of a procedure the details of which do not here 
concern us, handed over to him. But no question of title is 
thereby determined It by no means foUows that he will be 
able to keep the property in the long run. The whole legal 
effect is that anyone who wishes to recover the property from 
him must bring the appropriate action against him and prove 
his case. We shall see hereafter how this works in the case 
of bonorum possessio sine re. 

Before leaving this interdict it should be noted that there 
was another interdict of similar type, but of less importance, 
called Quod legatorum, available to the bonorum possessor against 
one who had taken possession of property alleging that there 
was a legacy of it to him, without the consent of the bonorum 

1 D. 41. 6. 
B. 14 
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po$9e99or. The bonorum poneswr must in this ease give se- 
curity for the restoration of the legacy, if it should prove to be 
due. We need not discuss this institution\ 

n. He is entitled to HereditaJbiB Petitio Possenoria. This 
is a praetorian extension of the herediMis petitio of the keres 
to the bonorum possessor. like the interdict it is available 
only against possessors pro herede or pro possessore, and it 
covers in general the same assets, t^., the various iura in rem 
of the estate of which he had possession or quasi possession or 
had fraudulently ceased to hold. Where they had been replaced 
by other assets^ by sales and so forth, there were rules deter- 
mining the liability of the holder, varying according as he was 
in good or bad fiedth, but into these we need not go. It must 
be noted however that in one case debts could be recovered by 
it. If a person claimed to be heres and refused to pay on that 
account, this action lay to co-recover these debts even though, 
as might happen, the debtor did not at the moment hold any 
positive assets of the estate*. The action follows the same 
principles as the ordinary herediUitis petitio, with the details of 
which we need not deal To recover under it the plaintiff must 
shew that he is entitled to bonorum possession and has received 
a grant of it, but he need not shew, as has been sometimes 
alleged, that he is entitled to it cum re. The judgment in this 
action differs in force from that on the interdict. It is not 
merely provisional : it is final. It deals not merely with the 
question of possession ; but also with that of property, or rather 
of substantive hereditary right. As it calls for the same proof 
as the interdict, covers almost exactly the same property, and 
a little more, is available against the same persons, and gives 
a more definitive result, it is not easy at first sight to tell why 
the bonorum possessor own re ever thought it the wiser course 
to proceed by way of qwtrum bonorum. Various solutions of 
this problem have been proposed : the following considerations 
seem sufficient. 

(a) A bonorum possessor does not always know whether he 
is cum re or sine re. The texts speak of bonorum possessio as 

^ LeneU Ed. Perp. (8) 486. > D. 6. 8. 18. 15. 
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being granted cum or rine ire\ but of oourse it is not so 
stated in the giant, and it is possible that no party ooncemed 
may know which it is. If the possession was mne re, and the 
opponent was in bet the herea, the possessor would fitil in the 
heredUaiiB peHiio potMMono^ but he would win in the interdict 
quorum honorum^ If he has any doubt on the point he will 
bring the interdict, and leave the heres to proceed against him 
afterwards by the haredUatis petitio. As an illustration of the 
kind of doubt here intended, the case may be taken of an 
eoBtraneua who is claiming under a praetorian will He knows 
that in point of tact no one has actually claimed bonarum 
po$9e88io contra tabuhu. But this in no way proves that there 
is no child : there may very well be one who is content to rest 
on his civil law claim. The bonorum poueano will be no 
answer to hereditatiB petitio brought by such a child, but the 
interdict will give him the advantage of actual possession and 
the position of defendant So also he may not know whether 
the defendant is the true heree or not : this is indiflferent in the 
interdict. Similar doubts may arise in a number of ways. 

(6) Up to the time of Hadrian the hereditatie petitio was 
not available against one who had fiaudulently ceased to 
possesa The interdict was. But this of course would not 
account for its use in cases where there was no question of this, 
or for its survival in later law^ 

(c) The interdict being prohibitory, the procedure involved 
eponeionee. The payments under these were actually enforced : 
they were not merely formaL Thus success in the interdict 
would involve a profit. 

(d) Even in later law, the interdict had the advantage of 
being subject to restrictions in the matter of appeal. 

HL H having obtained the possession he is now sued by 
the heree, by the heredUatia petitio, he has of course no defence 
at civil law, but the Praetor gives the bonorum poeeeeeor cum 
re an exceptio doli. 

IV. He can recover property of the estate held by persons 
who are claiming by some title other than inheritance, and who 

> «.^. Ulp. Bi^iilM, SS. 18. SD.6.S.90»6b, 11; KUU^%. 
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ue thus not to be reached by the interdict or the hmtiiMii 
pelMo pouegmnia. His remedy in this case is an actio fidHtia, 
in whidi the fiction is that he is A^rst, i.e^ the iuim is directed 
to condemn, if the plaintiff would be entitled ** 9i k&rw ssMt" 

v. He can sae and be saed on acconnt of debts, by acti(»ifi 
with a similar fiction. As these actions cover liabilities which 
have arisen after the death {e.g.^ from damage to the hertditaM\ 
they form a complete scheme. Here, howeyer, a certain difBcnlty 
arisea Oaius gives us the inimitio of these actions, under this 
and the last head, and the inimitio says nothing about the fact 
that the plaintiff is a ftofioruni pastessor. What then is there 
to prevent anyone from bringing such actions against the 
debtor, since the question whether he is a bonorum poB9$8aoir or 
not is not put in issue ? The fact of the grant of honcrvim 
passesrio would of course be on record, and no doubt a f ormula 
would not be issued except to a person who had such a grant 
But he might have got it wrongly, and the fact that he was not 
entitled to it would not be known to the Praetor at any rate 
till after the interdict or herediiatis petMo poMeuoria had been 
brought, and there is nothing to shew that these actumea 
fictitiae could not be brought in the first instance. The way in 
which this very material point was raised in the Jbrmtda is not 
known. Lenel thinks that it was by means of an eompfio 
expressly raising the question whether the bonorum po8$68sio 
was e» edicto, but this cannot be proved fix>m the texts^ 

YL The acquisition of possession under the interdict, or 
under the hereditatU petMo posmswria, does not of itself ccmfer 
dominium^ though Ulpian, at least in the Digest, speaks of the 
resulting right as d^miiniumK The honcrum poneswr will how- 
ever acquire dominium by uaucapio : in the meantime he has 
the prot^tions which are available to other praetorian owners, 
with which we need not deal. Under Justinian bonorum 
possessio and herediias are almost fused, and the two systems of 
remedies coexist almost as alternative remedies for the same 
end. There is no longer such a thing as praetorian ownership, 
so that these distinctions cease to exist. 

» Iwnel, op. dft. 178. ' D. 87. 1. 1 ; rf. D. 50. 16. 70 (PmiI). 
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96. We can now turn to the honorum po89e89or sing re, 
that is to say, to one who has obtained a valid grant otbanorum 
pouessio e» Mcto, in acoordance with the tenns of the edict, 
but who is not one of those whom the Praetor will in the long 
ran protect against the civil law herea* We can schedule his 
yarions rights and remedies as in the other case. 

L He has the interdicts q[uorum banorum and quod Uga* 
tarumy and, so far as these remedies are concerned, he is in 
precisely the same position as the loncrum poneswr oum re. 
The interdicts are effective even against the true heree. 

n. He has the hereditaria petiiio poseeeeoria against any 
one who holds pro herede or pro poeaeeeore, except the herea 
himsel£ The intentio of it does not in tenns ezdnde even him, 
for we have just seen that in bonarum poaaeaaio cum re it was 
effective against the herea, and at the time of the issue of the 
formula the Praetor cannot ordinarily have known which it was. 
Though we do not possess the actual fortnuk^ it seems fidrly 
certain that the herea met the claim by an exceptio. But we 
do not know what this exceptio was, though it is thought by 
some writers to have been an exceptio doU. 

nL If the herea sues him by the hereditaJtia petitio he has 
no reply whatsoever, and the action will cover all the. property 
he has recovered by means of the interdict, and the hereditatia 
petitio, or by the various actionea fictitiae, or without litigation 
— ^in fiact everything which he holds as bonorum poaaeaaor and 
in some cases what he has made away with^ 

IV. He has the same aetUmea fietitiae against debtors and 
detainers of properly as if he had been a bonorum poaaeaaor cum 
re. But he is of course liable to be called on to restore what 
he has recovered, to the herea, by the action last mentioned. 
This situation gives rise to one curious question. If a bonorum 
poaaeaaor has thus handed over all that he has recovered, he is 
still a bonorum poaaeaaor ex edieto. The grant of bonorum 
poaaeaaio to him was valid and has not been revoked. Is it still 
possible for him to sue debtors ? The texts give us no answer, 
but analogy suggests that in such a case he would be met by 
an exceptio doli. 

1 D. 6. s. S6. is. 
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y. He might be saed by creditoni in^the same way as if 
he were cum re. If after he has paid certain debts» he is ejected 
by the herea, he can deduct the amoont of these payments from 
what he hands oyer^ But here too a difficnlty may arise. l£, 
having obtained a grant of bonorwm po88e$9io, he proceeds to 
pay debts out of his own pocket, intending to recoup himself 
out of the estate which he expects to be able to get in and 
retain, it may be that his expectati<m is disappointed. The 
herea may step in and recover the various assets from those who 
are holding them, so that nothing gets into the hands of the 
bonorum posBeewr. Can the bonarum posaeaaar claim an in- 
demnity from the herea f It was not a case of negoUorum geaUo^ 
for the ftonomm jxwMssor was plainly acting on his own account 
One or two texts suggest, but are &r from proving, that he had 
a eondidtio ind(lbiiti\ There is however the difficulty that a 
hofMTum poaaeaaor ex edicto is liable for debts, so that it was 
not an indMbim. The fret that in the long run he gets no 
benefit out of his hofmorwn poaaeaaio does not alter that and 
make his act a pajrment in error of what was not due. Perhaps 
the solution is that, as he is still banarum poaaeaaor, he can 
put pressure on the herea to indemnify him, since it is possible 
for him to recover the goods from the herea by the interdict 
quorum bonorum, and then, when sued by him in the hereditaiia 
petitio, or any other proprietaiy action, he can set off the debts 
which he had paid. But this is conjecture. If the bonorum 
poaaeaaor is sued for debts after the herea has recovered the 
heredUaa from him, he can defend by means of an easoeptio dolt. 

VI. He will usucapt in the same way as the bonorum 
poaaeaaor cum re, but he is of course liable to see his usucapion 
interrupted by the intervention of the herea. 

97. It has been assumed in the for^foing observations that 
the distinction between bonorum poaaeaaio cum re and aine re 
was understood. The nature of the distinction ought indeed to 
be clear, but we have now to pass to the consideration of the 
question when it was cum re and when aine re. It must first 
be observed that although we have treated f^erea and bonorum 

* D. 5. 8. 81. « e.g., D. 12. 6. 2. 
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j>oue$$ar as. distinct persons, they are not necessarily such. 
The heres is often the person entitled by bonorum po$9e88io alsa 
A Sfwus heres on intestacy is also entitled to honorum paeeeeeio 
unde liberi. A claimant under a sealed mancipatory will can 
claim honorum poseeeeio secundum tabulcu. A euue heres 
omieeue, it would seem, can proceed either by herediiatie petiHo 
or by obtaining bonorum poeeeeeio contra tabulae. It would 
however be wiser to proceed by the civil law method, as bonorum 
poeeeeeio contra tahuku leaves some legacies valid. An agnate 
might daim at civil law as such, or he might take bonorum 
poeeeeeio unde legUimif and so forth. 

In Justinian's time all bonorum poeeeeeionee are in the 
normal way cum re, a iect which accounts for some doubts in 
details as to bonorum poeeeeeio eine re, since nearly the whole of 
our information comes from the Digest, which of course is 
intended to set forth the law of Justinian. The civil law heree 
and the person entitled to bonorum poeeeeeio are usually the 
same, and he may make his claim either by aditio and herediiatie 
petiHo or by bonorum poeeeeeio with quorum bonorum and 
herediiatie petitio poeeeeeoria. The difference is now mainly one 
of form. It may be noted that the Digest, though it gives 
a title to quorum bonorxim and another to herediiatie peUUo 
poeeeeeoria\ has only a word or two to say about each, a &ct 
which indicates that they bad been important and still existed, 
but had ceased to be of much importance. There are, never- 
theless, some cases, even under Justinian's law, which give rise 
to some difficulty and must therefore be mentioned. 

L As to those entitled both to hereditae and to bonorum 
poeeeeeio it mattered little in which of the forms they cast their 
claim. The times within which they would have to act were 
not the same, but if too late for one, there was nothing to 
prevent their falling back on the other. There still remained 
however certain cases in which a claim of bonorum poeeeeeio was 
the only possible course, and it is the accepted opinion that if 
the time for bonorum poeeeeeio had gone by the result was com- 
plete exclusion even in the time of Justinian. But such cases 

1 D. 6. 6; D. 48. 2. 
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were much nrer than tiiey had been. The praetorian will was 
Bubetantially abolished by tiie legislation which established the 
so-called tripartite wilL The enactments extending the class 
of legiUmi espreasly gave all the rights of agnates to the new 
additions, that is to say, harediUu as well as boncrum ponumo. 
On the other hand Justinian expressly confines emandpaH and 
0mamcipaJta4 who attack a will to hoiMrwn posMSiio oomtra 
tabula^ and homorum po^msmo tmcfe eognaiti and vmd$ vir el 
UBBor still remain purely edictal. The claimants are boncrum 
p(M$$8or08, but not heredes. 

iL If anyone who was entitled to bonorum poatenio let the 
time pass, it is clear on the terms of the edict, or rather of the 
commentaries on it by the jurists, that the person next entitled 
could come in. Suppose an intestate under Justinian leaves 
mki heredea and agnates. The nd herede9, relying <m their civil 
law title, do not ask for bonorum pos96$9io unde Uberi. When 
the time within which they could claim has exjnred, can the 
agnates now claim bonorum pouueio unds UgMmii They 
certainly could have done so under the old law, though their 
bonorum posBesaio would of course be sine re. There is nothing 
in the law as stated in the Digest or the Code to prevent their 
still doing so. But if they still could claim, there might still 
be cases of bonorum poeeeseio eine reK But the Digest expressly 
says (the text is put down to Ulpian, but has probably been 
altered) that bonorum poseeseoree have the right of getting and 
retaining the goods. This &ct, coupled with the further fiust 
that the Corpus iuris nowhere says that quorum bonorum was 
available against the heree^ even in a passage in which the 
writer might have been expected to say it if it was true, has 
led to the opinion* that the interdict quorum bonorum would be 
absolutely refused in such a case, or rather, since the interdict 
(or the possessory action which has superseded the interdict) was 
given on an e« parte application without real enquiiy, that the 
form of it was now such that it was ineffective against the heres. 

1 WindMheid, Lehrbaoh, 1 589, n. 6, dies D. 87. 4. 14. pr.; D. 87. 5. 15. 9; 
D. 87. 6. 10. 

* AttMuriM, Px^ds, 1. ISSO. 
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There are however some reaeoDs for thinking that the claimant 
was still entitled in strictneos to the interdict, but that his 
claim was paralysed by the mMip^ dolt, so that substantially 
he had no bonorum pauesno at all This seems to be suggested 
by the fiust that the interdict as given by Justinian is sub- 
stantially the same as that given by Oaius, but the question 
hardly admits of solution and is of little practical import. 

Upon another point of detail in Justinian's law there is 
much controversy. He tells us that there was no longer any 
reason to demand bonorum poBsesaio, but that it could be 
obtained by any expression of wish. The point of dispute is 
whether this means that there was now no need to go before 
the magistrate. This is the natural meaning of his words, and 
would put the matter on the same footing as acceptance of the 
civil law herodiUu. But as he says that the rule was laid down 
by earlier emperors, and such a rule certainly was not, it is 
supposed by some writers that all that he means is that, as was 
certainly already the law, no particular words were needed, and 
the grant might be made by any magistrate^ 

98. In classical times it is important to note that every 
bonorum possessio would be cum re if the claimant was the 
heres, or there was no heres, and thus any bonorum poaeeado 
might be cum re under certain circumstance& Some were 
always cum re. Others were cum re or eine re according to 
epoch (for there is a good deal of historical development in 
this matter), and drcumstanoes, of which circumstances the 
Praetor would not, and the parties well might not, be informed 
at the time of the grant of bonorum poeeeeeio. We will now 
consider the various bonorum poeeeeeionee in order to shew, so 
fiur as we can, how fiur they were oum re and when they 
became so*. 

Bonorum poueseio corUra tabulae appears to have been cum 
re in the time of Ghdus, though it must be admitted that this 
is nowhere expressly stated. But the language which is used 
about it in many texts is not such as could possibly be used if 

^ See 0. S. 9. S, 9. « See m to this Qinud, liAiraal (5), 8S8. 
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there were any nonnal csaes in whidi it was mine ra. Indeed 
the whole system of eoUa$io honanum would be unintelligible, if 
the bonorum poimsiio of the emamdpaius omiamu was sins tv, 
liable to be defeated by a claim on the part of the sui heredesj 
or other titrtifirfi, AimI it would hardly have beoi neoeaeaiy 
for Antoninus Pins to provide that a woman should not get 
more under the system of bofwrum ponesaio eonira tabulat than 
she would have got at civil law, if in the fanner case she could 
not keep what she got. It is more difficult to say when first it 
became cum re^ or by whose authority. It is dear that it was 
so when Julian revised the edict under Hadrian, since the 
bonorum pos8689or was liable to pay certain legacies und^ that 
q^tem^ CoUatio bonorum was already a subject of discusaioii 
among the jurists as early as Gassius, about a century before 
Hadrian. There is some evidence that bonorum posaemo 
contra tabulaa obtained by a patron or his issue against the 
wiU of a Ubertinus was cum re in the time of Cicero. If Uiat 
is so it is at least possible that ordinaiy bonorum posaemo 
contra tabulae was cum re firom the time of its inception, which 
seems to have been about the close of the Republic. In any 
case it cannot have been long before it became so. 

As to Bonorum poeeeeeio eecundum tabulae, there are a 
great many possible cases. If the will is valid at civil as well 
as at praetorian law, then the bonorum poeeeeeio obtained under 
it is of course cum re. If the wiU is defective in point of form, 
t.0., is an ordinary praetorian will, the bonorum poeeeeeio is still 
cum re if the persons entitled by it are also entitied at civil 
law, or there are no eui or legiUmi, If however there are 
adverse claims of agnates, it seems to have been eine re until 
Antoninus Pius made it cum re against them, though it is 
possible on the language of the texts that it may have been 
cum re as against agnates remoter than Jrater et patruue 
even before this enactment. Hadrian made it cum re where 
the only defect in the will was that there was a poetumue 
prasteritue, and he had died before the testator. Where the 
defect of the will was that it was a woman's will made without 

1 D. 87. 6. 8. 
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the consent of her tutor fidvciarius, the same enactment 
probd>ly made it cam r$ whether it satisfied civil law rales 
of form or not But if the tntor waa legitimus it was still 
sine re. 

Other cases of bonorum pasieano secundum tabuiae are 
discnssed by the jurists, bnt we need not consider them. 
EnoQgh has been said to shew that there were many factors to 
be considered before it could be said with certainty whether in 
a particular case bonorum paeaeeaio aecwndum tabulae would be 
cum re or sine re^ that the Praetor could not be informed of 
these fiM^rs when he issued the interdict, and that up to the 
latest age of the classical law such a bonorum poeeeseio was, 
prima faciei eine re. 

Bonorum poeeeseio undo legitimi^ undo cognaH and unde vir 
et uaor were at all times normally cum re. They excluded no 
one but the gentUee and these were disregarded. If however 
these cases of bonorum poeeeesio took effect, as they might, 
merely because earlier claimants, entitled at civil law as well, 
had simply not taken the trouble to obtain bonorum poeeeseio, 
then it seems clear that the bonorum poseeeeio would be eine re, 
if these other claimants had made aditiot or had still time to 
do so, and actually did so after the grant of bonorum poeeeesio. 
If however they had renounced the hereditae or were excluded 
by the lapse of the spaJbium deliberandi, the bonorum poeeeeeio 
would be cum re. Similar distinctions must be taken in rela- 
tion to bonorum poeeeeeionee given to the patron and his 
relatives in succession to a freedman. We know that the Lex 
Papia Poppaea gave a statutory basis to some of them, which 
would of itself indicate that they were cum re, and therefore 
realities, in normal cases. 

We are nowhere told that bonorum poeeeesio unde liberi 
was cum re, but as bonorum poeeeeeio contra tabuiae was so 
fiom very early times, and this case affects the same persons, 
and is of earlier date, it may be taken for granted that, here 
too, it was cum re. The case is not quite so clear in the case 
of bonorum poeeeeeio unde decern pereonas, but it is d priori 
most probable that it was cum re, and this is somewhat 
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oonfurmed by the language of the OoOatio which says, porporting 
to quote Ulpian, that the Twelve Tables gave the hereiUiM to 
the esBbrwMUB numumisBor, but the Praetor, on grounds of equity, 
preferred the decern pereanae to him^ 

It will appear from what has been said that in some cases 
at least it was not the Praetor but express legislation by the 
sovereign authority which made a particular bonorum poeeeseio 
cum re. This is the case for instance with Hadrian's enact- 
ment as to the will which bUs technically because of a poitumue 
praeteritu8f who is however in fi^ct dead. It is the case with 
bonorum poeeeseio contra tabulas, made cum re as against 
agnates by Antoninus Piu& It is true of the bonorum posaeseio 
relative to the goods of a Itbertinus, under the Lex Papia 
Poppaea, and, of course, of Justinian's sweeping changes. How 
stands the matter with those bonorum poeeeeeionee which were 
cum re before the foundation of the imperial system ? Some 
writers go so £bu: as to say that the Praetor never of his own 
authority made bonorum poeeeeeio cum re, except where th^re 
was no heree to set up an adverse claim. But the state of our 
information does not warrant any such general statement. 
Unde liberi, tmde deoem pereonae seem to be republican, and it 
is most probable that they owe their efficacy to the edict alone. 
The language of Cicero certainly implies that the edict could 
give an effective right as against dvil law heredee*. 

Before leaving this point the warning must be repeated that 
all these distinctions between bonorum poeeeseio cum re and 
eine re are quite foreign to those cases which we have men- 
tioned of bonorum poeeeseio not in accordance with the edict. 
Grants not ex edicto, grants, that is, to one not entitled to the 
grant under the terms of the edict, must have been common 
enough, since, as we know, the grant is a matter of form, and 
is made by an officer who has in most cases never heard of any 
of the parties till they come before him with their demand. 
Such a bonorum poeeessio is neither cum re nor eine re: i% is 
not £ar any practical purpose bonorum poeeeeeio at all. 

1 OoU. 16. 9. a. 

* Okero, In Venem^ S. 1. 48. 
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99. The foregoing statement of the rules of froitortim 
jpoMAMto suggests a number of questions, some of which call for 
an answer. Why does a claimant take the trouble to obtain a 
grant of Inmiorwn, posBemo sine rel To this questi<m there 
are obvious answers. A man who is entitled to bonorum 
paaaemOi or who thinks he is, may not know on the filets 
whether it will prove to be cwm re or sine re. We have seen 
that the determination of this point depends on circum- 
stances which are not necessarily, even in some cases not 
possibly, within his knowledge. Moreover, though it may be 
technically eine ro, and he knows this, it may yet be effective 
because from various causes the person entitled does not take 
steps^ against the bonarum paeeeeeor. Again, we are told that 
the honorum poseeesor who has obtained actual possession 
under the interdict quorum bonommj for which result it is im- 
material whether his banorum pauessio is cum re or sine re, 
has the advantage of being defendant if the property is claimed 
from him by the civil law heres. This means a good deal : the 
burden of proof is on the plaintiff. He may have a good title 
but be unable to prove it. This does not express a very lofty 
morality, but no doubt it operated often enough as a motive for 
claiming bonorum possessio. 

The question may also be asked : why did the Fnetor grant 
bonorum possessio sine re ? Why did he give possession to one 
to whom, on the principles of his own system, the property in 
question was not ultimately to belong? There are several 
answers So £ftr as the original grant of bonorum possessio was 
concerned, the Praetor could not possibly know whether it 
would prove to be cum re or sine re. Under appropriate cir* 
cumstances any bonorum possessio might be cum re, and the 
Praetor has ordinarily never heard of the deceased until the 
demand of bonorum possessio is made, and knows nothing of 
his Cstmily or affairs. Again, the fiu^t that a particular bonorum 
possessio is sine ro is no evidence of the wish of the FMetor 
that it should be so. No doubt every bonorum possessio was 
originally sine re, if there was a civil law heres, unless it was 
actually granted to him. The first step in the evolution of a 



222 Pwrpose of Bonoram Possessio sine re 

new praetorian right of saooeasion would be to grant honorum 
po899uio and no more. This would be riM re. Later on the 
Praetor, or very commonly scHne other agenqr, might turn it 
into bcmorwn possessio cum re, by giving the bonarum poeeeeeor 
an exceptio doU if he was sued by the herea, and in due oouiae 
the hereditatia petiUo pasaeeeoria against him. That ia to aay, 
the eapoepHo dolt of the heree would be excluded. Again, when 
the person to whom such a bonorum poaeesno was given brought 
the interdict quorum bonorwn, we have seen that even where 
the bonorum poaaeaaio was aine re, the herea who was really 
entitled was not allowed to plead and prove that fi^ct in the 
interdictal procedure, but must let the bonorum poaaeaaor win 
in that procedure, and, if he thought fit, bring the heredUatia 
petiUo later, although the filets that he will then have to prove 
might, one would think, just as well have been proved, under 
an appropriate except, in the proceedings under the interdict 
itsel£ That is to say, the plea of title was not admitted 
in the possessory procedure. This restriction is not in any 
way peculiar to bonorum poaaeaaio and quorum bonorum: 
it runs through all the possessory remediea Taking this 
accepted principle as a starting-point, it is clear that bonorum 
poaaeaaio was necessarily granted without reference to the 
question whether it would ultimately prove to be cum or 
aine re. 

If we go further and ask why title might not be pleaded in 
reply to a possessory claim, we may find ourselves in difficulties. 
The most fundamental answer will certainly have nothing to 
do with succession, probably it will have nothing to do with 
the Soman law itself at all, for exactly the same principle is 
found in the ancient system of possessory remedies in English 
law, which do not seem to be in any way connected with the 
Roman system, or to owe anything to it. Any attempt to 
answer the question may be deferred till we are considering 
the interdictal procedure in general. Here however it may be 
suggested that if bonorum poaaeaaio aine re was only a first step 
towards bonorum poaaeaaio cum re, there is an obvious reason 
for not fiM^ilitating proof of title. But the Praetor's aims in 
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originatiDg the system of Inmorum pauemo are a matter which 
we have expressly excluded from discnssioiL 

We have seen that the demand for banorum posaestio was 
analogous in nature and effect to aditio. The periods within 
which it might be claimed, though not the same, are somewhat 
similar. A period of one hundred days or even a year seems 
very short as a period of limitation, and yet a man who has let 
these times pass can never claim either hereditaa or bonarum 
po88es9io. But it must be remembered that where the Fnetor 
fixes a apaJUum dMberandi, and usually, where it is fixed by will, 
and always in the case of praetorian bonorum poaaessio, the 
time runs only from the date at which the claimant has notice 
of his right, and that all he ia called on to do is to make a 
certain formal, or in some cases (and always in later law) in- 
formali declaration. When once he has done that, his right is 
an ordinary right of action, subject to no rules of limitation or 
adverse prescription except such as affect all actions alike. 



CHAPTER VI 

THE LAW OF OBLIGATIOK& OSNBBALIA. 8PKCIFIC 

00NTRACT8 

100. It has already been pointed out that obligation is 
essentially a relation between two perBons^ a debtor and a 
creditor, and that thus it can be looked at from the point of view 
of either, so that in one afifpect it is a duty, and in the other a 
right. In the classification of res, where obligation appears as 
a res incorparalis, it is clearly the right which is in view, while 
in the definition of obligation in Book m, where it is declared 
to be a bond of law, imposing a duty, it is the other aspect 
which is explicitly brought out. In the detailed treatment of 
the matter however this point of view is again abandoned, and 
the right reverted to, with results to which it will be necessaiy 
to call attention later. The conception of obligation as a 
relation between two persons is sufficiently clearly expressed in 
the name, which denotes a tying together, and the same idea is 
expressed in the name of one of the oldest of all obligations, 
obligation by neoeum. It is scarcely less obvious in the forms 
contrahere and cofitrcustus, of which words the latter is the 
general name of that kind of obligation which is created by 
agreement, subject to small limitations not now material It 
should however be noticed that the word ctmJtrah&re is not 
limited in its force in the same way. A man can contract an 
obligation in a variety of ways of which contract is only one. 
Thus Gains, in explaining **qu%bus modis re cantrahitur MigaUo" 
points out the nature of the confusion, which he could hardly 
avoid making, since he has no place in his institutional scheme 
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for obligatio quasi ex contractu. It is characteristic of Justinian's 
method, or lack of method, that though he has a place for such 
obligations, he faithfully follows the exposition of Qaius, in- 
cluding the apologetic part, and then, when he comes to deal 
with obligatio quasi ex contractu, states the law again. 

101. From the fact that, in the preliminary discussion of 
obligation, it is regarded primarily as a right (properly enough, 
since the subject of discussion is res) appears to result the 
omission of certain matters which ought logically to find a 
place in any treatment of the subject. Thus we are told how 
rights of obligation are acquired for us by others, but we are not 
told how the acts of others can put us under an obligation at 
law. No doubt, so far as contract is concerned, the case could 
not occur at civil law, but this is by no means true of delict, 
since the Twelve Tables and the Lex Aquilia both recognise 
noxal liability. But our liability for the contracts and delicts 
of subordinate members of our family (and in some cases 
extranet) are both discussed under the law of actions. It may 
be noted that though a confusion between procedure and rights 
of action, both being denoted by the word actio, may have 
something to do with this, yet, for the most part, these rights 
of action are discussed in Book IV only by way of illustration 
of special types of action there explained. 

Noxal liability is not properly speaking an exception to the 
rule that a paterfamilias is not bound by the acts of the sub- 
ordinate members of his household : it is primarily considered 
as a right of ransom of the actual wrongdoer, and thus is a 
right rather than a liability. It is important to keep clear of 
any notion of representation: the contracting slave is not 
really regarded as an outpost of the master's personality, 
though this may well appear a convenient way in which to 
express the result. The idea seems to be that, just as the 
results of the slave's handiwork benefit him as owner of the 
slave, so must the results of his activity in any other field. 
The owner is the only person to whom they can enure. Thus 
the principle is not that the slave is an expression of him, but 

B. 15 
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only that the slave is his. This mere idea of ownership would 
afford no basis for the view that the master ought to be liable 
for his acts, and thus eveiy such liability whether in contract or 
in delict is the effect of an express piece of legislation. 

102. The intensely personal nature of Migaiio, as con- 
ceived in Roman theoiy, is shewn by some of its most &miliar 
rules. Thus it is well known that rights of contract or the 
like could not be assigned. Similar results could of course be 
arrived at by means of a system of substituted contracts, by 
way of fiovaJtiOt and to a certain extent bjF^giving a person who 
is for practical purposes an assignee, authority to sue on behalf 
of the assignor (procurator in rem suam). These evasions 
merely illustrate the principle itself, which however is less 
significant than at first sight it appears to be, since, in this 
respect, obligation does not differ from other rights: it has 
often been pointed out that in Roman law rights were in 
general not assignable. In classical law ownership was practi- 
cally the only property right which could be directly trans- 
ferred. The difficulty of assigning incorporeal rights has been 
felt in other systema Our own law did not recognise assign- 
ments of obligations and found relief in evasions very similar 
to those of the Roman law. But English law ultimately 
attained a statutory rule providing for direct assignment and 
Roman law never got so far. Even where the contract affected 
the enjoyment of land, the benefit of it did not pass with the 
land, as it does in our modem law. Where a man let a farm 
with agreements as to proper cultivation and died leaving the 
land away from the heres, the legatee could not enforce the 
covenants, nor could the heres, for lack, in his case, of interesee. 
If the legatee prevented the tenant from using the land, his 
remedy was nevertheless against the heres: it was one of the 
obligations of the deceaseds No doubt this kind of case was 
dealt with by a system of precautionary securities. 

Another rule illustrating the personal nature of obligations 
is the well-known principle that rights of obligation could not 

1 D. 19. 2. 82. 
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be acquired through the acts of a third party. In early law 
indeed no rights could be 8o acquired : per eatraneam personam 
nihil adquiri poeee. But this general rule proved too incon- 
venient to be retained in that absolute form in a commercial 
age, and we know that about the time of Qaius it became 
possible for a free agent to acquire ownership for his employer, 
by informal modes of transfer. But no such change occurred 
in the law of obligation* Up to the time of Justinian, and 
under his legislation, it still remained true that a contract by 
an extraneue^ even if he was a priKuratoTf a general agent, 
gave his employer no right to sue except by one of the evasions 
of principle which we have mentioned in connexion with 
assignment 

There is another kind of question which brings out this 
attitude of the Roman law very clearly. If a slave makes a 
contract, for example, of hire, and the master deals negligently 
with the property hired, or vice versa, what are the resulting 
liabilities ? One of them made the contract : how can the other 
of them break it ? OUtgatio is personal So £bu: as the first 
case is concerned there is but little authority, but the rule 
deducible from the few texts seems to be that the master^s 
culpa could not make him liable to any action on the contract, 
though if his negligence had resulted in physical damage to the 
property no doubt there might be an actio e lege Aquilia. If he 
was guilty of dolus, this would of course, in the absence of any 
other remedy, make him liable under the actio dolt (since dolus 
is a delict in itself), to compensate for the damage done. But 
it seems clear that the law went a step frirther, and, in bonae 
fidei actions, allowed this dolus to come into account, under the 
clause in the intentio ** ex fide bona." In stricti iuris contracts 
the classical law knew no remedy but the actio dolt, but later 
law gave an actio utilis on the contract itsel£ The other, no 
doubt far commoner case, that of negligence of a slave in 
carrying out a contract made by his master, was the subject of 
a great deal of controversy. The earlier view clearly was that 
this gave no action on the contract, but only, in the case of 
actuid damage to the property, an Aquilian action, which would 

15—2 
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be noxal since the damage was done by a slave. There were 
however from early times some supporters of another view, 
namely, that an action on the contract would lie, but that the 
master could avoid liability thereunder by handing over the 
slave. This is not exactly noxal surrender, since the action is 
not delictal, but it gives much the same result. This view, which 
does not seem to have fully prevailed till the time of Justinian, 
is itself an acknowledgment of the principle we are discussing^ 

103. In his treatment of obligation Justinian follows in 
the main the order and method of Qaius, except that while 
Oaius strictly excludes all reference to obligationes honorariae 
(reserving them for Book IV, where he gives many of them in 
illustrating the different types of actio honoraria), Justinian 
does occasionally refer to them. Indeed he does more : at the 
very opening of his discussion he states his main classification 
of cbligationea as being in two classes: civil and praetorian. 
But he at once proceeds to state what he calls a aequens 
divisio which is in fact the well-known classification of Oaius, 
based on the nature of the fact which creates the obligation 
amplified by the addition of the headings of quasi-contract 
and quasi-delict. The odd result is that while he mentions 
praetorian obligations as one of the two main tjrpes, and proceeds 
to discuss the distinction with some care, they are not specially 
marked off in his detailed treatment cmd indeed are only veiy 
imperfectly treated at all. So &r as delict and quasi-delict are 
concerned we do get a good many praetorian obligations dis* 
cussed, e,g.y the subsidiary actions in fartum, the extensions of 
the Ux Aquilia, praetorian rules in iniuria, and so forth. But 
there is little or nothing about them in contract. The rules aa 
to praetorian pacts and the liabilities de peculio and so forth 
are discussed, under the influence of Qaius, in Book IV. The 
treatment of the distinction between civil and praetorian 
obligations as the principal one is no doubt due to some other 
book which Tribonian used, though it does not seem that its 
origin has been traced. 

^ Budd&nd, Roman Law of Slavery, 161 tqq. 
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In diacuasmg the forms of contract individually, Justinian 
follows the order adopted by Qaius. The order is: Contracts 
re, verbis. Uteris and consensu, and it is difficult to see any good 
reason for taking them in this order. Many explanations and 
justifications of the arrangement have been given, and a few of 
them may be mentioned here. According to one view the 
order is chronological, mutuvm being the oldest contract and 
drawing the other contracts re with it. The chief objection to 
this view is that there is no evidence for the antecedently 
improbable extreme antiquity of the informal contract of 
tntduttm. Another view is that they are taken in the order of 
relative simplicity, but a moment's consideration will shew that 
this does not accord with the facts. It has been said, again, 
that the order proceeds fix>m that which has the most obvious 
external sign to that which has the least. But apart fix>m the 
extremely artificial nature of this distinction, it is open to the 
same objection as the last. Again it has been said to be merely 
arbitrary : this is a most unlikely view, since Qaius adopts the 
order in both of his institutional works. It has also been said 
to be a traditional order, which is probably the case, but that 
is no explanation. It leaves open the question on what the 
traditional practice rested. Another, and somewhat more satis- 
&ctory, opinion is that the arrangement is suggested by the 
Edict. The treatment of contract under the heading " de rebus 
creditis " in the Edict brings close together mtduum and stipu- 
lation. Mutuum as being the typical certum creditum comes 
first: it is not in fi^ct distinguished from stipulation in the 
Edict, as both forms of oontract have the same remedy. Mvtuwn 
takes with it all the other contracts re, since they are oredita of 
the same type. In support of this close association of mutuum 
and stipulation it may be observed that the formula in what is 
called oondictio certi, which was the appropriate remedy, does 
not mention the " causa " in the inieffitio : it is not necessary to 
say therein whether the money was due on muituwn or on stipu- 
lation. But though this opinion is at least plausible, neither 
this nor any of the others is proven : they are all conjectural^ 

1 See AeeariM, Prteit, 8. 15; Moyle, InsL of Just, sd In. 8. 18. 3. 
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Apart from the points which were plainly borrowed by 
Justinian from earlier writers there is little that is of much 
value in Justinian's classification of obligations. It has been 
pointed out that it is a very artificial affiiir, which may not have 
any very close relation to actual practice. A little analysis of 
it will make this clear. There are, he says, four sources of obli- 
gation, contract, quasi contract, delict and quasi delict. But 
if quasi delict is made a fourth head on account of its vicarious 
character, one would have expected a heading of some kind for 
vicarious liability in contract. Of contract there are four classes, 
but this is really to omit the innominate contracts and the 
jpocto vegtita. Of contracts re there are four, but commodaJtum. 
and depasitum might equally well have been treated as one 
contract. Of contracts consensu there are four, but the pacta 
praetaria and legiHma might have been called consensual con- 
tracts. There are four delicts, but this is arrived at by making 
theft and aggravated theft distinct delicts and by ignoring a 
number of delicts altogether. There seem also to be four quasi 
delicts, though this is not so clearly brought out This recur- 
rence of the number four gives a very false air of symmetry ; it 
is plain that the whole scheme might be made to wear a very 
different aspects 

104. As has been observed there were some cases of agree- 
ment in the later Roman law which were actionable, but were 
never called contracts, pacta praetoria and pacta legiHma, and 
we know that these were specially created exceptions to a 
principle which remained throughout the history of the law, 
ie. that a mere informal agreement could not as such be sued 
upon. This principle is expressed in certain well-known 
maxims, " nuda pactio non parit obligationem, sed parit excep- 
tionem," "cum nulla subset causa praster (or propter) convewUcnem 
constat non posse constitui obligatUmem*^ In these passages the 
word ohUgatio means, of course, actionable obligation, and in the 
second the arising of this obligation is declared to depend on 

^ Gondjr, Stadi Fadda; Bobjr, Bom. Priv. Law, 2. 2. 
» D. 2. 14. 7. 4, 5. 
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the existence of a causa over and above the mere &ct of agree- 
ment. This word, caum, is a most unreliable instrument. 
Even where it is used to express a basis of right it does not 
always mean the same thing. We have already seen that the 
iiista cavsa traditionis is not exactly the same as the iusta causa 
or iustua iittdus asucapionis, though in each case it means some 
pre-existing state of facts on which the legal result of other 
&ct8 is to depend. Its meaning is similar in the words of the 
sacramewtum — secwndum suam causam, though here it seems to 
include all the byots of title, the conveyance as well as any iusta 
causa leading up to it. But it also means many things which 
have little or nothing to do with a legal basis of right. It 
means a law suit, as in the expression causam perdere. It 
means the accessories of property recovered by action: the 
plantiff is entitled to rem cum sua causa. It means also cause, 
and indeed the lexicons give an enormous number of meanings 
and shades of meaning. In the present connexion the word is 
commonly taken to mean a pre-existing &ct, giving title, and 
it is used to justify the principle, or rather dogma, that in the 
Roman law an action on contract arises from agreement to 
which is added causa The causa is, it appears, some char- 
acteristic of the transaction. It is of course usually the form 
employed. But in consensual contracts there is the difficulty 
that they have no necessary form. All that they require is the 
mere converUio, and this is, in the main text on which this 
principle is based, expressly stated to be insufficient. Sir 
Henry Maine surmounted the difficulty by finding the causa 
not in the individual transaction, but in the frequency or im- 
portance of such transactions as a class. There is however the 
further difficulty that if agreement and causa together make up 
an actionable contract, all agreements which have any of these 
causae ought to have been actionable. But this is not the case. 
Giatuitous delivery of an article for any temporary purpose 
would not make a contract re unless it was one of the recognised 
cases. It is true that, as the texts shew, many of these cases 
can be brought within the conception of mandate, but for 
that purpose it ia quite indifferent, fix>m the point of view of 
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contractual liability, whether there has been any deliveiy of 
a chattel or not. It is very doubtful whether there is any 
importance in all this. The whole notion depends on giving 
a significance which it does not deserve to the use of the word 
"causa'* by UlpianS and to that of the expression "causa 
civilis" in quite another context by Pomponius^ All that 
nipian means is that you cannot in general sue on a mere 
pact as such : you must shew that your agreement is one of 
those which the law makes actionable. His way of putting the 
matter expresses the great difference which exists between the 
Roman attitude towards agreement and that of our law. With 
us an agreement is actionable unless there is some reason why 
it should not be sa With the Romans an agreement was not 
actionable unless there was some reason why it should be so. 
The result is that, in these texts, causa means merely action- 
ability, and does not denote anything else, independent of 
actionability, which creates that important characteristia If 
we treat agreement together with causa as creative of contract, 
t.0., agreement with a civil action, we cannot easily shew why 
permutaiio, which, as we know, involved delivery, did not give 
a civil law action. If we make contract mean merely actionable 
agreement, we cannot find any causa in connexion with such 
things as pacta legitima, except that they were in ftct made 
actionable. The truth is that it is only in coniiexion with the 
formal contracts that this conception of causa can be made to 
work at alL 

If this theory can neither be regarded as convincing in itself 
nor, as a statement of the principle of obligation by agreement, 
be credited to the Romans, still less can either of these be said 
of a classification found in some modem books, according to 
which Roman contracts can be divided into three classes, formal, 
equitable and consideration contracts. It ia difiScult to give 
any real sense to the word equitable which is used to group 
together the contracts re, including mutuum, and a consensu^ 
contract, mandatum. They are neither more nor less equitable 
than other contracts, less so, one would be inclined to say, than 

^ D. 2. 14. 7. 4. * D. 15. 1. 49. 2. 
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sale and hira Most of them, but not all, are of praetorian 
origin, but though the Praetor introduced many equitable 
notions, it does not follow that all his introductions have a 
special claim to be called equitable or, if not, why these should 
be singled out for that distinction. 

106. The contract of Nexum, obsolete so early that our 
legal texts say very little about it, finds of course no place in 
the classification of Gains, but we get some help towards an 
understanding of it firom the fact that discharge per aes et 
Itbram survived to his time, and firom what he tells us about its 
rules we can draw some inferences for the contract of nexum 
itself, for which, as being contracted per aes et libram, this mode 
of discharge was peculiarly appropriate. Nexum played a large 
part in the economic and social life of Rome for some centuries. 
The sufferings of the Nexi, the resulting disaffection, and the 
legislation which, by destroying the specific and severe remedies 
of the nexal creditor, caused the disuse of the contract of nexwn 
are recorded by the historians. But as these accounts are not 
the work of lawyers, much obscurity has reigned, and, it may be 
said, still reigns, as to the exact juristic nature of the transaction. 
The view rendered dominant by Buschke, long practically uni- 
versally accepted, and still the most widely held, is shortly as 
follows. Nexum was a contract, made with ass et libra, like 
mancipatio, with a nuncupatio by the creditor, analogous to that 
in mancipatio, in which the debtor was declared to be " damnas " 
if he failed to fulfil his obligation. The significance, of this 
damnatio in early law, whether it occurred in a legislative act, 
or in a will or in a solemn contract, was, inter alia, to entitle 
the injured party, in our case the unpaid creditor, to seize the 
other party by manue iniectio without judgment, and cany him 
into confinement. At first used only as the protection of other- 
wise informal loans of money it was ultimately applied to other 
cases, but always, so fiu: as can be seen, to cases in which the 
obligation was for a certain sum of money. "By Alex Poetelia^ 
the date of which appears to be a little before 300 B.C., it was 
made necessary for the creditor in such a transaction to obtain 
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actual judgment before proceeding to execution. In the result 
nesmm passed rapidly out of use» having no longer any advantages 
to the creditor to compensate for its somewhat clumsy form. 

This brilliant hypothesis received striking confirmation when, 
years later, a re-reading of Ghdus by Studemund disclosed the 
fact that in the form of manua iniectto as given by Oaius, which 
had not, hitherto, been fiilly made out, the word condemnatus 
was found to occur just where Buschke's theory required it^ 
Nevertheless the theory has not remained unchallenged. It 
was strongly attacked by Mitteis in 1901, and since that date 
there has been a steady and still continuing stream of literature 
on the subject*. 

It is not possible to go into detail as to the controversies, 
but a general indication of the tendencies of the attack on 
Huachke'B theory may be given in a few woids«. Iffitteis 
emphasises the well-known £Act that Nexum is not mentioned 
by Ghdus in his historical account of the various cases of tnanus 
iniecUo. He points out that in at least one non-juristic text 
the seizure under Nexum is treated as not based on any addidio, 
though it is clear that this was an essential of manus inieciio. 
He shews that there are several texts which speak of one who 
binds himself by Nexum as having already incurred his in- 
debtedness. He holds also that Huschke's association of the 
right of seizure with the use of the word damnae is an error, 
since, as he shews, there are several leges in which this word is 
used, where it is certain that there was no manus iniectio. He 
arrives therefore at the conclusion that, while the loan per aes 
et libram no doubt existed, it gave no right of seizure, but like 
any other contract would be enforced by an ordinary action, 
actio sacram^nti in personam. The right of seizure, he says, 
depended on another step, also per ass et libram^, a mancipation 
of the man by himself, in order that he might work out the 
debt, a step which he considers to have been taken in order to 

1 Oai. 8. 174. 

* The latest oontributor ia Eiaele, Stadien. He gi?e8 referonoee to the 
earlier literatare. 

* See Boby, Bom. Priv. Law, S. 296 iqq, for a ooUection and examination of 
the principal texts. 
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avoid the capital consequences which would have resulted if the 
original debt had been allowed to lead to a judgment and con- 
demnatio which the debtor was unable to satisfy. The negative 
or destructive part of Mitteis' essay met at once with very wide, 
though not universal, acceptance. But there was more hesi- 
tation as to his own explanation of the texts. The double 
transaction per ass et libram has not been thought acceptable. 
Lenel, while agreeing that Huschke's view is untenable,simplifies 
the matter by the suggestion that there is no evidence for the 
view that loans of money were made per ae$ et libram^ so that 
he gets rid of one of the transactions per aes et libram. He 
seems to regard the next as vendors who have become liable to 
the actio auctorUatis and double damages for defect in title to 
the thing sold. Mommsen adheres more closely to Mitteis, but 
gets rid of the double transaction by supposing the transaction 
per ajes et libram to have occurred at the time of the loan, but 
to be in effect a mancipaiio of the man by himself, to be operative 
only if he makes de&ult in pajrment. Other variations may be 
found in Oirard^ 

Huschke's theory found however defenders from the first 
publication of Mitteis' article and their number is tending to 
increase. The principal counter-arguments are briefly and 
clearly set out by Girard, and need not be here repeated. The 
general result is that it is extremely unsafe to regard Huschke's 
notions as having been completely overthrown. 

106. Another form of contract which existed in the time of 
Oaius, and even later, but is not mentioned in his scheme of 
contracts, though he refers to it incidentally at several points, is 
Fiducia, It has the peculiar characteristic that it is, so to 
iqieak, iwraaitic; it can o«ur oiJy aa a subsidiary tmnsacti^^ 
connexion with a transfer of property, and it is perhaps for this 
reason that it was not called expressly a C(mtr<zctu8. The only 
recorded instances of it are in connexion with nuMctpa^, and 
though we are told by Gaius and later authority that it was 
applicable to ceseio in tare, it does not seem to have been 

1 ICanael (5), 4S1 $qq. 
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possible to attach a fiducia to a tradiUo* It is an informal 
pact, added to the actual conveyance, but not forming part of 
the nuncupation It may have several parts. Thus in two 
instances which we have, both referring to fiducia as security for 
a debt, one being apparently a blank form for use as a model, 
there are provisions for a power of sale, and in one there are 
agreements as to the event of sale for more or less than the 
debt. The agreements contain an express declaration that the 
property is held in fiducia till the debt is fully paid, but in 
neither is it expressly said that it is then to be returned^ 
The main purpose of the agreement is always to regulate the 
ultimate disposal of the subject-matter of the oonveyanca The 
transaction has certain well-known applications in the law of 
persons, e.g., coempUo cum fiducia, emancipation and tutda 
fidudaria, with others not so prominent, eg., transfer of a slave 
with A fiducia for manumission. Its applications in the law of 
things are of two types : cum arnica, e.g., conveyance for safe 
custody, or by way of loan, or for disposal in various ways, and 
cum creditore, by way of security for a loan. The former pur* 
poses were in classical law attained more simply by d^posOum, 
commodatum and mamdatum, so that fiducia cum amico was 
probably obsolete by the time of Qaius. But fiducia cum 
creditore was a very powerful form of security, and appears to 
have remained in use till the fifth century. It has been made 
clear that many of the texts, even of the later jurists, which in 
the Digest speak of pignua, were originally written of fiducia 
and have been altered by the compilers*. 

The actio fidudae was honae fidei^ but it is a controverted 
point whether there was an alternative formula in factum. It 
is also matter of dispute whether the formula, of which alone 
we know anything, was the first remedy or whether there was 
an acUo fiduciae under the system of legis actionea. It has been 
suggested that the very archaic form of part of the formula 
preserved to us is an indication that the Praetor is adopting the 
form used in the legis cuctio, as he did in the actio fvrtL On 
the other hand there is no real evidence for this earlier action, 

1 BnmB, Pontes, 1. 883. * AnU, 1 1. 
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and it is by no means incredible that the obligation, resting on 
jidMy was without direct legal protection in earlier law. As in 
the case of the other contracts re, there was an nc^ ccmixaria. 

The fact must be noted that there is a complete conveyance 
apart from the fodtum fiduciae. This makes the transferee 
owner, and gives him the ordinary rights of an owner. The 
pact cannot restrict these, but it may make the exercise of 
them a breach of the obligation, giving rise to the dctio fiduciae. 
This will be more conveniently considered in connexion with 
pledged But there is an interesting and eminently practical 
question which may be mentioned here. It may happen that 
the person who has handed over a thing on trust to be given to 
a third person, or a slave on trust for manumission, changes his 
mind before the act is completed, and gives notice to that effect 
to the transferee. What is the effect ? There has been a good 
deal of discussion of the matter : the general result seems to be 
that the fiducia may not be carried out after notice of revoca- 
tion. The cbctio fiduciae will lie, and thus there is an implied 
fiducia to restore the subject-matter on revocation of the in- 
structions. In late law, after the disappearance of the actio 
fiduciae, the remedy is a certain condictio ex poenitentia and 
this condictio is the remedy mentioned in the Digest, in such 
cases of revocation. But it is fiedrly clear that these texts are 
interpolated, and that this condictio ex poenitentia is, in this 
connexion at least, if not an invention of the compilers, at any 
rate post-classical. 

107. For the sake of completeness it may be well to mention 
another group of actionable agreements which find no place in 
the scheme of Gaiua They are the actionable pacts. One 
group, rendered actionable by the Praetor, and on that account 
called pa4ia praetoria, are sometimes described as contracts 
based on consideration, and, though there is no reason to 
suppose any conscious adoption of this as a test by the Praetor, 
they all have their quid pro quo. The oldest of them are 
hypothec and the banker's agpreement giving rise to the actio 

> Pott, § no. 
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receptitia, if this is, as Giraid holds, a praetorian pact, and not» 
as is more commonly thought, an ancient civil law institution' 
They aie all protected by exceptions and by actions in faetumt 
and it is probably the absence df an custio in ius which causes 
Oaius, to whom they were familiar, to exclude them from Ius 
scheme of contracts. The few pacta legitimOj made actionable 
by late emperors, pactium datia, pactum donationis, and the agree* 
ment to submit a question to arbitration do not rest on con- 
sideration, and it may be noted that Justinian, who made the 
last binding, required a note in writing as a condition of 
validity'. 

108. The contracts re are disposed of by Oaius, and by 
Justinian, following him, in veiy few words. We have already 
noted the £Act that Gains is discussing oUigatio re contrada 
rather than contract rv, and thus is compelled to discuss the 
rules of condictio indebiti in connexion with these contracts. 

Mutuum differs from the others in being unilateral, t.e.,binding 
only one, and giving rights only to the other, and in giving rise 
to a etrictum iudicium, a characteristic of unilateral contracts, 
and of no others. It must have been of considerable importance, 
for though it was in itself gratuitous, it might be, and no doubt 
usually was, accompanied by a promise of interest for which a 
stipulation would usually be necessary, though in a few privi- 
leged cases a mere pact sufficed. It may indeed be doubted 
whether mt/tuum standing alone was ever a common form of 
contract. As we know it, it was created by mere delivery of 
the money lent and needed no witnesses. It is jdain that if 
there were in fi&ct no witnesses, the creditor had but poor 
guaranty for the return of his money. From what is said by 
the historians it seems probable that commercial loans were 
usually fortified by nexum, so long as neamm served a purpose, 
and from the Digest it is clear that it was not only usual, but 
almost a matter of course, to accompany a mutuum with a stipula- 
tion, not merely for interest, but for the return of the capital 

^ Sea for diaensiioii snd lefmnoes, Lenal, Ed. Perp. § 50. 
< G. 2. 55. 4. 1. 
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sum. This stipulation would, in oidinaiy practice, be embodied 
in a written eavtio, as indeed the bet of the loan itself would 
commonly be. In mutuum the one duty of the borrower is to 
return what is lent. There can be no question of culpa: his 
liability is absolute. The contract imposes no obligation on the 
lender. If, for instance, the loan is of seed, and the seed lent 
contains other seeds of such a nature as to cause damage when 
the whole is sown, the only remedy will be by a delictal action. 
It was a rule of mutuum that there must be an actual transfer 
of dominium from the lender to the borrower, so that, if what 
was handed over was not the property of the lender, there was 
no mutuum. But the exigencies of commerce compelled relaza* 
tion of this strict rule, in ways analogous to those with which 
we are iamiliar in the case of tradiUo, Thus there is a mutuum 
if you, under an arrangement with me, sell property of mine to 
hold the proceeds as a loan. If A, by arrangement, lends his 
own money to £ as being Cb, there are two cases of mutuum. 
If I tell my debtor to pay his debt to you, and he does so, there 
is a mutuum to you* Some of these cases might be brought 
into line with help of the conception of acquisition through a 
procurator, and of traditio bretd manu. But the jurists make it 
clear that they do not contemplate the property as having ever 
been in the lender, and some of them are of an earlier date than 
that of the development of acquisition of dominium by a pro- 
curator. Tliey are cases of departure from strict principle on 
grounds of general convenience. 

109. The contracts of deposit and commodatum are of no 
great commercial importance. The rules are in general simple, 
though there are certain small difficulties of detail. They do 
not seem to have attracted the attention of the jurists veiy 
closely and it is perhaps this which accounts for the fact that, 
in commodatum, there survived to the time of the compilers 
under Justinian a great number of doubts on small points which 
were then settled by legislation^ These contracts are im- 
perfectly bilateral, i.e., they bind primarily one party, the 

1 C. 6. 2. 22. 
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depositee and the borrower, and only incidentally and by means 
of an actio contraria the depositor and the lender. It will be 
remembered that the same characteristic exists in the case of 
fiducia, from which they both descend. 

The case commonly called depositum irregulare^ is a remark- 
able juristic development. It is deposit of money, usually with 
a banker, on the terms that he may use it. It is distinguish- 
able from mutuum only by the intent of the parties, but the 
distinction has important results, most of which turn on the &ct 
that it gives rise to the bonae/idei action of deposit, and not to 
condictio. They need not be stated. It does not appear on the 
texts whether, if the money was destroyed by accident before 
the banker had in any way dealt with it, the loss fell on the 
depositor or on the banker. 

Another exceptional case of deposit is 8equeHratio\ deposit 
for safe custody pending the settlement of a dispute concerning 
the right to it. Its chief peculiarity is that the sequester has 
possession, entitling him to proceed by way of interdict against 
any person who deprives him of the possession, and not a mere 
ius in personam, such as that of an ordinary depositee. Since 
one main purpose of the transaction is to prevent either dis- 
putant from acquiring the thing by usucapion, it is plain that 
its economic purpose would not be served unless the sequester 
had had possession. The rule may be regarded not so much as 
a special privilege invented for this case as a survival from the 
regime o{ fiducia. 

It must be noted that the sharp distinction in the texts 
between dq>osiium and commodatum, and again between these 
contracts and mundatum, would not be so clearly made in 
practice. If I ask you to take care of my silver in my absence 
and tell you that you may use it if on any occasion of a dinner 
party your own silver &lls short, it would seem that while there 
is clearly only one contract it would have to be governed by the 
rules of commadaium on any such occasion, and by those of 
deposit at other times. If A and B have become common 
owners of a thing and A asks B to take care of it, with 

^ D. 19. 2. 81. < D. 16. 8. 6, 12. 2, 17 pr. 
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permiflBion to use it, but he is to miss no opportunity of selling it> 
all three contracts appear to be present and perhaps Societaa 
l» well 

110. Pignaa is of far greater importance. Like the fore- 
going, it is a descendant o{ fidncia, and, as in those cases, the 
changed position of the parties in respect of ownership has 
fundamentally altered their relations. The creditor who held a 
fiducia was owner of it and thus could realise his security at any 
time, so that it became necessaiy to come to agreements re- 
stricting his power of sale, or even barring it altogether. The 
pledgee is in a very different position. He is not owner, 
and has not therefore, on ordinary legal principles, any power of 
sale whatever. It is therefore necessaiy to say a few words as 
to the development of his various remedies. Some of the rules 
affecting the relation of the parties to a pignua are difficult to 
account for logically, but find their explanation in the &ct that 
they have come over fix>m the system of fiduciaiy mancipation, 
in which they were appropriate enough. In pignus, as in 
aequestratio^ the purpose of the transaction requires that the 
holder shall have poswssio, or at any rate be able to recover the 
possession firom any third person. The histoiy of this right is 
somewhat obscure. It is commonly held, though the textual 
authority is very slight, that pignus gave a right to the 
possessory interdicts fix>m the earliest times. They would 
apparently be Uti Paasidetia and Utrubi, and a remark of Javo- 
lenus^ that the pledge creditor, though he has not possession 
for umicapio has it for all other purposes, and may add the 
debtor's possession to his own, perhaps refers to the latter. 
However this may be it is after the introduction of hypothec, 
isL pledge without transfer of actual possession, that we get any 
detailed information. The inierdictum Salvianum, which ¥ras 
available only in respect of hypothec for rent, did not go very 
fiur. It was at first available only against the debtor himself 
and though it was afterwaxdi extended against third persona^ it 
was never applied to any other cases of hypothec, and it was 

> j>. 41. 8. le. 
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never available except for the first taking of poeaeasion. A land- 
lord who had taken possession of the {Hroperty pledged for the 
rent of a fimn, and afterwards lost possession, could not bring 
the interdictum Salvianum^ Another remedy was more eCTec- 
tiva This was the acHo Serviana, available to the same dass 
of creditors, introduced probably not long before Augustus, and 
extended, early in the Empire, to all hypothecary cfediton, 
under the name acHo qucui Serviana. These gave a right to 
recover possession from third parties — a complete possessory 
right This protection of a purely possessory right by an action, 
which in procedure and incidents was modelled on mndioatio ret 
suggests a connexion with jidvcia in which the remedy of the 
creditor was a vindication But in view of the date at which this 
remedy developed, and of its connexion with hypaikeoti, it is 
generally held that it was an importation through the juriididio 
of the prcuiar peregrinus. 

The mere power of keeping the pledged property, with no 
right to profit by it, is of little use to the creditor if he cannot 
get his debt paid. He must have some means of realising his 
security. His most obvious means of putting pressure on the 
debtor is by having a clause inserted in the agreement to the 
effect that the property is to be his at a price, to be settled at 
that date, if the debt is not paid in full by a certain date, so 
that the whole transaction would be a sort of conditional tradMo 
brevi manu, as well as a pledge*. The creditor cannot sell the 
pledged property, since he is not its owner. But here too it 
became the practice to provide, in the agreement, that the 
creditor should have the power to sell the pledged property if 
de&ult was made in payment, in order to pay himself out of the 
proceeds. But alienation by a non-owner is contrary to general 
principle, at least till a relatively late date, and it is easy to see 
that such a machinery could be used collusively to create a 
power of alienation by agent. Such a power of sale seems to be 
referred to by Labeo*, as edited by Paul, but it is difficult to 
believe that it can have been admitted so early : the text may 

1 Sre on the oontroTenies as to its soope, Qirard, Manaei (5), 7S0. 
s D. 20. 1. 16. 9. * D. 20. 1. 85. 
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well have been written of fiduciaiy mancipation. This was the 
naoal fonn of pledge in the time of Labeo, and commonly con- 
tained such a pact, not that the creditor could not have sold 
without it, but that the pact makes it clear under what circum- 
stances the sale will not be a breach of contract. Another text 
takes it back to ServiusS but here too there is nothing to shew 
that the case was not one of fiducia. In any case it is clear 
from the language of Oaius that the power of sale under a pact 
entered into at the time of the pledge was older than any general 
power of sale by agent. By a very natural evolution there 
developed in late classical law a power of sale without express 
agreement, a power which could however be excluded by agree- 
ment, though even where there was such an understanding it 
seems that the creditor could sell if he three times gave the debtor 
notice of his intention so to do. On the other hand agreements 
for "foreclosure," m. that the property shall belong to the 
creditor if the debt is not paid by a certain day, were forbidden 
by Constantine, their place having been taken more reasonably 
by a qrstem introduced under Severus under which the creditor 
can obtain a decree vesting the property in him, after delays 
and preliminary steps, varied from time to time and elaborately 
regulated by Justinian, mainly in the interest of the debtor*. 

It must be borne in mind that pledge is something more 
than a possessory right Such a right is essentially null against 
a claimant by vindicatio proving his title, but the pledge creditor 
will prevail against the debtor or those claiming under him, 
even proceeding by way of vinduxUio. This ius retentionis, 
coupled with the power of sale and the possibility of foreclosure, 
and the usual padum anHchresia by which the creditor could 
take fruits in lieu of interest, gives it rather the appearance of 
a ius in rem, and though the Romans did not, as modem writers 
do, treat it under iura in rem, they did in practice consider it 
from some points of view as an independent right, and not 
a mere burden on the owner. Thus we hear of pledge of a 
pledge*, though there is some controversy as to whether this is 

1 47. 10. 15. 89. < See Moyle, Inst, of Just. Ezo. 9. 
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a pledge of the right of pledge, or a second pledge of the sabject- 
matter, analogous to the sale of it. As an independent right 
it is essentially a right in rem, but here too there arose in 
pniotice an institution difficult to reconcile with this notion: 
the pledge of a debt. Into the mode of enforcement of this and 
the curious theoretical queeti<»s to which it might give rise we 
cannot go. 

The introduction of hypalkeca rendered possible successive 
pledges of the same thing to different persons. This gave rise 
to rules of priority, the earliest hypothec being preferred irre- 
spective of actual possession, subject, on the one hand, to the 
special priorities given to particular charges, such as those of 
theJUcua for taxes and of a widow for her dew, and, on the other, 
to a system of registration^ introduced in late law, under which 
priority was given to the hypothec first registered, irrespective 
of its date. 

Besides the hypothec resulting firom express agreement, 
there were hypothecs created by law, tacit hypothecs, sometimes 
over specific {Hroperty, such as those of rural and urban land- 
lords for their rent, sometimes over the whole of a man s property, 
such as that given to a legatee by Justinian. General hypothecs 
might of course also be created by agreement. It was possible 
indeed to create what in modem English law is called a floating 
charge, that is to say, a charge over present and future assets. 
A business man could give a charge over his stock-in-trade, 
which was to affect all new stock as it was acquired, but on the 
other hand was to cease to apply to goods which were disposed 
of in the ordinaiy way of business^ It is noticeable that while 
this form of charge appears to be playing an increasingly im- 
portant part in English law, it has disappeared, as the result of 
their codifications, from the laws of France and Germany. 

111. Unlike the contracts re, which were applications of a 
particular form to a narrow range of transactions, the verbal 
contract of StipuUxtio was a form which could be applied to any 
kind of transaction. It was made by question and answer, 

1 n. 90. 1. 84. i»r. 
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which had at first to be in Latin, perhaps at one time required 
the use of specific words, and certainly required the most exact 
correspondence between the question and the reply. There was 
a progressive relaxation of these rules, and by the time of 
Justinian all that was needed was substantial correspondence. 
Indeed even this was not required, for if what was promised was 
more or less than what was asked, the contract was good for 
what was common to both, at least where it was a question of 
quantities, and probably more generally ^ There was no need 
of writing or vritnesses, a rule which affords a striking contrast 
with that of Attic law which appears to have required writing 
for all transactions, as a condition of enforceability. The con- 
trast throws light on the difference between the standards of 
commercial morality which prevailed at Rome and Athens 
respectively. Of course it became usual to make a note in 
writing and in later law, where such a signed note declared 
that a stipulation had been made, the signer could not dispute 
the hct that the question had been actually spoken, though the 
note was not in the form of question and answer. So too if it 
gave time and place, this raised a presumption that, as the law 
required, the parties had been present together, rebuttable only 
by proof that one of them had been in another town all that 
day. A word may be said here as to the form of these 
memoranda of transactions, to which the name cauHo is given. 
The practice is not for the parties to draw up a statement of 
their transaction and sign it, with or without witnesses, but to 
go before some third person, not necessarily or usually an 
official, but often a tabularius, a person who makes it his busi- 
ness to make this sort of memorandum, called by Justinian 
a piMiea p&rsonci. This person makes, fix>m their statement, 
a note of the transaction and authenticates it by his own 
signature, in some cases having the custody of the document. 
With the vexed questions as to the origin of the contract 
and of the significance to be attached to the rule that the form 
"Sponde^^ef* *'Spcndeo*' was confined to cives we will not 
deal, but it may be well to remark that there can be no doubt 

I See D. 40. 1. 1. 4, 88. 8. 
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but that in its earliest days it was of a fiur narrower scope than 
was the Hipulatio of the classical law. There is indeed some 
reason to think that originally it was employed only for promises 
of specific sums of money, or at any rate of specific qoantitiesi 
and it will be remembered that the legia actio per oondictioMm 
dealt with these alone. At that time it operated only indirectiy 
for the enforcement of obligations of a different kind, namely, by 
the addition to the bargain, whatever it might be, of a stipula- 
tion for a penalty in the event of breach of the undertaking. 
Of these the most familiar illustration is in connexion with the 
creation of servitudes or quasi-servitudes on provincial land. 
There was a pact to grant the servitude, followed by a stipula- 
tion for a penalty, not as in later law, a stipulation to grant the 
servitude^ 

The general rules of stipulatio though elaborately worked 
out in the texts are in the main simple, and only one or two of 
them call for discussion. It is observable that ttipulatio is 
treated to a certain extent as the typical contract, so that many 
rules are stated as rules otetipulatio though they are applicable 
to contracts generally. This is for instance the case with the 
rule that a stipulatio cannot be made to bind or benefit a third 
party, and with the rule that a sHpulaiio by a lunatic is void. 
But the rule that a deaf man cannot stipulate has no bearing 
on the contract of Sale. It is, however, usually very easy to tell 
to which group a rule belongs, and we need not discuss the 
matter. 

The effect of impossibility, illegality or immorality in a 
eUpuioitio (or other contract) or in its conditions, is not the 
same as in the case of an institution of a herea. In that case 
the inadmissible provisions are struck out : in a contract the 
whole transaction is void. 

112. The rule "od diem dAeri mm paaee" is in itself 
rational. An agreement under which I am to owe you a sum 
of money until some future day, which is certain to come, looks 
upon the fiause of it absurd, and the rule is laid down that 

1 Ante, 1 60. 
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mere lapse of time, apart fix>m limitation of actions, cannot 
operate as discharge from liability. Tet cases can readily be 
conceived in which sach an agreement might serve a real 
purpose. Assume that I have money in hand which I intend 
to invest in goods on a certain day: it is for instance my practice 
to invest all balances at the end of the month. Ton are thinking 
of making a purchase and you ask me whether I will lend you 
the necessary money. I undertake to do so if you will ask for 
it before the day on which I have arranged to invest my avail- 
able funds. We embody the arrangement in a sUpulatio. It 
is evident that my promise is in effect a pramiMio ad diem. 
The jurists get out of the dilKculty by treating the obligation 
as perpetual, but giving me, the promtMor, an eaooepUo paeH 
conveati if I am sued on a demand made after the agreed day. 
In the Digest the same thing is said of a stipulaHo, ''decern 
aureas quoad vivam\*' the remark being made that the object of 
the parties is that the heres shall not be able to enforce the 
obligation. This also is clear enough. But in the Institutes 
this agreement appears in the form, " decern aureas annuoa quoad 
vivamr Here too the same rule is laid down, namely, that it is 
perpetual, subject to exception as otherwise it would break the 
rule that we are considering. It will be observed however that 
this is a very different agreement: and does not in the least 
imply that the heree is not meant to be liable for instalments 
which have accrued due before the death. So far as these are 
concerned there is no infringement of the rule ; in fiu^t the writer 
is obscure and fidls to distinguish between action for instal- 
ments ahready due and actions for instalments accruing due 
after the deatL 

The rule that a etiputatio in favour of a third party, or a 
promise of an act on the part of a third party, is void, is fully 
illustrated in the Institutes, and is a simple expression of the 
personal nature of ObUgatio. Clearly such an agreement could 
not ben^t or bind the third party, but it is not so clear that 
the first could not have been regarded as the promise of a 
service to me in the form of a payment to another, and the 

1 n. 45. 1. se. 4. 
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any diffiealty. There are however cases of a different kind. 
There are cases in which there are several persons each of whom 
is liable or entitled to the whole of a certain daim, bat it is dae 
only once, so that satisfiiction by or to one of them destroys the 
whole obligation. This is what is commonly called " Solidary 
Obligation/' a name coined fix>m the Roman expression, ta 
ioUdum, an expression which has in itself no special technical 
meaning, bat is applied whenever it is desired to emphasise the 
fiict that one person owes the whole of a debt. (Thos one who 
is liable on his own debt as opposed to one incorred by his slave 
is said to be liable in solidum.) This solidary obligation occors 
in two forma 

L Correal Obligation, a name formed oat of the Roman 
expression, fxnreL Where an obligation is correal, it may be so 
either on the creditors' side (oomn eredendi), or on the debtors' 
(correi dAendi), or on both. The main effect of correality where 
it occars is that not only does satisfiaction by or to one of the 
correi end the whole obligation, bat so does the bringing of an 
action in respect of it Litis contestatio in an action pats an 
end to the whole obligation. That feet raises another important 
qaestion. If one of the correi liable has been saed on the claim, 
or has paid it, and has thas released the others, has he a right 
to claim contribation fiom them ? And where one of correal 
creditors has received the whole amount, is he under an obliga- 
tion to account to the others ? The matter is disputed, but the 
view most generally held is that the relation of correality gave 
no such right, but did not exclude it if it existed on some other 
ground. This somewhat harsh-looking rule does not in reality 
mean very much : people do not join together in a correal obliga- 
tion by mere chance without any previous negotiation with each 
other. It will usually be in pursuance of some common under- 
taking, in respect of which they have already made their 
arrangements. If they are partners, as they very often, perhaps 
usually, would be, the obligation to account is clear, as an 
incident of the socieku, and even if they are not partners an 
agreement would naturally be made. Where this right to oon- 
tribution or account exists it rests on some other contract 
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between the oorrri: the actual correal c(mtract is regarded as 
a relation between them as a body and the party on the other 
side 

The question now arises : under what drcnmstances is an 
obligation correal ? The answer seems to be that this state of 
things arises only by consent. If the parties intend the obliga- 
tion to be correal they say so at the moment of making the 
contract. Justinian gives us the form for the case of tUpulaiio^ 
and though it is probable that in later law any words would 
suffice, if embodied in the dipuUxtio, provided they made the 
intent clear, it is plain that the form given is intended to express 
the point that on the fiusts there is only one etipulatio, and not 
as many 9tipulaU(mes as there are parties. Thus, if it is clear 
that there is only one gtiptdatio the two parties on one side will 
always be correal, and the expression duo rei atipulandi is equiva- 
lent to oarrei sUpulcMdL The institution is not confined to 
stipulation: it might oceur in any stricH iuria contract and 
there is one text which unequivocally says that it might arise 
in hanasfidei tran8actions\ But this text has been suspected 
of interpolation, and it may express only the law of Justinian. 
If that is so, and there is certainly one passage which suggests 
that, at any rate, correality did not necessarily follow where 
there were several parties on one side in a single sale*, the 
result is that in classical law the obligation would be divided as 
if there had been distinct transactions. 

On the other hand we shall see shortly that the most notice- 
able rules of correality are mere applications of ordinary principle, 
and it is clear that similar results follow in cases which cannot 
be called contract Thus the possibly interpolated text above- 
mentioned applies the rule itself to a case in which a testator 
gives a legacy in the finm " TUiua et (aui is a generally accepted 
emendation) Maevius Sempronio decern doAoP 

There are other cases which will be mentioned shortly. It 
must be noted that in Justinian's time the novatory effect of 
Utiff (xmtestotio is gone: it no longer destroys a correal obligation. 

> D. 4S. S. 9.pr. See ftlflo D. 19. 9. 18. 9. 
* D. IS. S. 11^18. 
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TL Simple Solidary Obligation. There is another type 
of solidary obligation commonly called by this name. Hie 
main difference in effect is that even in classical law the 
mere litis cantestaUo in an action against one had no effect 
on the obligation of the others: release resnlted only from 
satis&ction, but as soon as satisfinction had once been made, the 
whole obligation was ipso facto discharged. Upon the question 
when an obligation was solidary in this sense, the first point to 
be made is that there is very little textual authority for the 
view that it ever occurred at all on the creditor's side. Several 
cases have indeed been suggested, from the texts, but the only 
one of these which has not been repudiated by writers of 
authority is that of a promise of das to the husband, followed 
by a l^gac^ of it to the wife. Here payment on either cMXM)unt 
discharges the other and the bringing of one action does not 
affect the right to bring the other, even in classical law\ But 
the case is not treated quite like solidarity, for Julian says that 
if both sue the heres has an ewceptio dcly and they must agree 
as to which action shall be brought However these doubtful 
cases are looked at it is clear that the really important field of 
simple solidarity is " passive," t.e. on the side of the debtors. 
From the cases mentioned in the texts it has been inferred that 
this kind of liability arises where several persons are liable to 
make good some damage or injury resulting from their neglect 
or other misconduct. It is not possible to give all the cases : 
among those which have been cited are those of several persons 
liable to the actio doli^ or to condictio furtiva or for carelessly 
losing a thing lent to them. The liability may be in connexion 
with contract, but it need not. All the cases however have 
this common quality, that it is not a question of paying a 
penalty, but of making good the damage done. Thus it does 
not arise in the actio farti, but it does in the condictio fartiffa. 
It has been shewn that in every case in which this solidary 
liability is declared to exist in bonas fidei contracts there has 
either been common misconduct, or the subject-matter of the 
contract is indivisible*. The principle that in contract the 

1 D. 3S. 8. 99. Sm Ginurd, Maaael (5), 746. * Oii»rd, toe. eit. 
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obligation is divided apart firom special agreement is not 
infringed 

114 The next point to consider is the reason why litis 
contestatio dischaiges in the one case and not in the other. 
The view most generally accepted, and clearly stated by 
Dr MoyleS is that in correality there is only one obligation, 
which is necessarily ended by any tsict which ends it for any of 
the persons liable, as litis contestatio, by its novatory effect, 
nnqnecttionably does. In simple solidarity, on the other hand, 
there are several obligations but only one subject-matter of the 
obligations, so that what affects the obligation of one does not 
necessarily affect the others, while satisfGtction does. Apart 
from certain objections which have been taken to the proposition 
on which this opinion rests, t^. to the unity of the obligation, it 
is open to the serious criticism that it does not in reality explain 
the matter at all. It is indeed little more than giving the rule 
as the reason for itself It does not in the least shew why in 
the one case there is only one obligation while in the other 
there are many. Why should a common act constituting a 
breach of duty under a contract create a number of distinct 
obligations while the common speech by which the contract 
was made created only one? It seems better to fiJl back on a 
simpler explanation which has distinguished support Whether 
there is one obligation or more, there is at any rate only one 
sum of money due, and there is a very ancient rule expressed 
in the maxim '' non his in idem " : the same thing must not be 
claimed twice. Where for instance a slave had two masters, a 
creditor on the slave's contract could sue either de peculio, but, 
if he had sued one, the strict law did not allow him to Ml back 
on the other. In this case, indeed, and in many others, the 
Praetor relieved plaintiffs against this strict rule, but no one is 
a correus without his o¥m consent, and that of the other party. 
There is consequently no need for relie£ Thus the rule in cases 
of correality is not a special rule, but only an application of 
general prindplee. It is the rule applied in simple solidarity, 

1 Mpyle, Inst of Jut Bzo. 7. 



254 CorredUty and Solidarity 

ao-called, which needs explanation. The repeated action is 
" his in idem" for it is certainly eadem res. It seems more 
probable therefore that, as is now held by many writers, it is 
idle to look for any logical explanati<m. According to this 
opinion the rale in this case is an illogical relaxation, probably 
a veiy gradual historical development expressing the idea that 
people who do wrong ought not to be released firom their duty 
to compensate except by paying compensation, but that only 
one satis&ction is needed. One result of the acceptance of this 
view would be that if the classical law allowed any force at all 
to a convention in a bofiae fidei contract that the liability, or 
right, should be in solidum, the result must be correality and 
not simple solidarity. 

It is obvious that other things may happen to the obligation 
besides liHs ooniesiatio and satisfoction. The thing due may 
cease to exist with or without the foult of one of the debtors. 
The action against one of the debtors may be barred by lapse 
of time. One of the debtors may have a set off. The creditor 
may make a pactum de nan petendo with one of them. Analogous 
incidents may occur on the side of correal creditors. The 
question naturally arises how £Bur these affect the position of 
the other correi. An cuxqi>tHatio or novatio made with one 
discharges the whole obligation, but a pactum de ncn petendo 
made with one does not affect the others, as it still leaves the 
obligation existing, iure civili. But the result of a rather 
confusing set of texts by PauP seems to be that even in this 
case, if the pact is in rem, t.e. not specially confined to him, 
but expressed as a general undertaking not to sue on the debt, 
it is available to the other correi, on the general principle 
of pacta in rem, ie. in the case in which action against them 
would involve an ultimate liability of the person with whom 
the pact has been made. That is to say, a pactum in rem *is 
available here if some circumstance extraneous to the actual 
correal contract have created a right to contributioiL There is 
much controversy as to the results of the other foots mentioned, 
the texts giving either no answer or one which is inconclusive, 

^ D. s. 14. 21-^37. 



CorreaUty and Solidarity 255 

while the varioas answers given by modem writera are of coarse 
determined by their varioas conceptions of the principle under- 
lying correality. It would not be possible adequately to discuss 
these points in the space available^ 

It should be added that, in correality, it is possible that 
where there was no relation giving a right to the one who has 
paid to £bi11 back on the others he may have had a right to take 
ce99io actianum, a transfer of his rights of action, firom the 
creditor. There is however little or no evidence for this 
right, except where they have become sureties for each other, 
a practice which became very usual in later law, having appa- 
rently been borrowed firom the Greek provinces'. There is also 
evidence that in the later classical law, at least in some cases of 
simple solidary obligation resulting fix)m negligence, the person 
sued was entitled to claim the benefieium d%vi8ioms, as sureties 
could*. 

The subject of solidarity may be left with two further obser- 
vations. It has been said above that correality results only 
fix>m consent and occurs only in contract. There are however 
a few cases in which the main characteristic of correality occurs, 
ie. two persons each liable in full, and each discharged by action 
against the other, but there is no express consent to be correL 
Thus a principal and his ifistitor are ccrrei in this sense. So 
too, action against either owner of a common slave, de pecuUo, 
on his contract releases the other. The same is true of noxal 
liability of common owners, which has no relation to contract 
at all. These, and some others which might be mentioned, are 
all cases of vicarious responsibility, and may safely be neglected 
in considering the general principle. In some of the cases the 
Praetor relieved against the strict rule. The other observation 
to be made is that while we are accustomed to speak of cor- 
reality and solidarity as cases in which there are several persons 
entitied or liable as principals, and to contrast this case with 
that of persons whose liability is subordinate, e.g. sureties, it 

1 See Oinrd, BCanael (5) 744. 

> D. 45. S. 11. Of. Ifitteis, Beiohsiecht and Volksreoht, 184. 

* Ginurd, op. eit^ 748. 
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must not be forgotten that the cases overlap. We have just 
seen that it became the practice for correi to become sureties 
for each other. In like manner an adprwninor and the princi- 
pal debtor are piactically correi^ since either can be sued for 
the whole debt, and action against one frees the other, in 
classical law, and in the same way joint adpromiasores are 
correi with each other, though, as we shall see, their position 
in these matters was fundamentally altered by elaborate 
legislation. 

. 115. We can now pass to the case of accessory parties 
to the stipulation, either Adatipulaioree, on the side of the 
stipulatary or Adpromi88ores, who are sureties for the pro^ 
mUaor. AdsUpuktito is a very ancient institution, but it 
is obsolete under Justinian. The device of employing an 
adstipulaior to make a contract identical with that of his 
principal, on which he could sue if the principal, from absence, 
was unable to sue on his own contract, became unnecessary very 
early, when it became possible to appoint a procurator ad Utem. 
The other case in which they were used, to validate promises 
for payment after death, remained till Justinian rendered such 
contracts valid. This case presents some difficulty, in view of 
the fisMSt that an adsUpulator is appointed by mandate, and 
a mandate for performance after death is void in principle. To 
this we shall have to recur\ 

The right of the adsUpulaJtor is of an intensely personal 
nature. His right of action does not pass to his keres^ perhaps 
because the mandate to him is ended by his death, though this 
would logically lead to an eteceptio doli^ rather than to a denial 
of an action, since the adstipulator'B contract is a distinct one. 
AdstipulaUo by a slave is a nullity. If the man was a slave of 
the principal, the right would vest in the principal and the 
desired result would not be produced But the same rule 
applies to a third person's slave. So too, an adMpulaiio by 
a fiUtufamUias cannot be sued on by his paierfamilias^ but is 
dormant till he become sui turn. These peculiarities have 

1 Pott, § 1S5. 
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been explained as being due to the £Gtct that he is acting as 
a mandatarim, but this seems hardly enough to acconnt for 
such a rule as that an action acquired by a filitufamilias does 
not vest in his paterfamUiaa. In general where a son con- 
tracts under a mandate to do so, given by a third party, his 
paterfamilias acquires the right of action, for instance, where 
he acts as magister navisK Altogether it seems more likely 
that the explanation is to be looked for in some ancient 
characteristic of the transaction, giving it an intensely personal 
character, and this view is strengthened by the &ct that the 
rule that his right does not pass to his heres is paralleled by 
the rule that the obligation of a sponsor or a fidepromissor 
does not bind the heres while that of the fidejussor does, 
though he is equally a rnandodarius. But sponsor and adsti" 
pulator were introduced and had acquired their marked cha- 
racteristics before the conceptions proper to mandatum had 
developed 

116. The three cases of surety of which we hear in connexion 
with verbal contracts — Adpromissores — are tax fix>m exhausting 
the forms of surety known to the Roman law. There are for 
instance the ancient praades and vades, the extent of whose 
application is matter of controversy; there is also the pactum 
de constitutor which is surety wherever the constituens is not the 
original debtor; there is aJso the so-called mandatum qualifi^ 
catum, of which we shall have to speak later. Moreover in 
eveiy case of correality or solidarity in which there is a right 
of contribution, those who pay are practically acting as sureties 
for the others to the extent at least of their shares. In fiact, 
surety, the undertaking of a third party to meet the liability, 
if the debtor does not, was always more prominent than what 
ia called real security. 

The law concerning adpromissores consists for the most 
part of statutoiy rules and praetorian innovations, which it is 
impossible to set forth in detail, though some account of it 
must be given. The earliest of these forms of surety, the 

1 D. 14. 1. 6. i»r. 
B. 17 



258 AdpromissoreB 

Spomor (who must be a civis, does not biiid hia hgreit and can 
be used only to reinforce a verbal obligation), has no obvious 
means of obtaining reimbursement, since he antedates the 
notions of mandatuwu Accordingly a Ux Publilia gives him, if 
he is not reimbursed within six months, an actio depensi for 
double damages, involving a right (rf rnamuB inisetio pro iudioaio. 
The fideprom%S8or, who need not be a civia, is clearly somewhat 
later, but still ancient, since he too is available only where die 
contract is verbal, and he does not bind his heres. We hear 
nothing of any special remedy against the debtor, fix)m which 
it has been inferred that he appears only after the introduction 
of mandate. With his appearance comes however fresh legis- 
lation, applying both to him and the sponsor, and dealing 
especially with joint sureties. The {. Apuleia gives an action 
against his consureties to one who has paid more than his share, 
a necessary provision, since they have not in any way contracted 
with him. The I. Furia de sponsu, which applies only to 
sureties taken in Italy, releases any such surety by the lapse of 
two years from the day when the debt was due, and limits his 
liability to the amount of the debt divided by the number of 
sureties living when the debt foils due. Its original remedy 
is worth attention. His promise is of the whole, and he can 
thus be sued for the whole, but he will have manu8 iniectio pro 
iudicato against the creditor who has exacted fix)m him more 
than his share. In later times this clumsy method has given 
way to an eoDoeptio in the original claim. The k Cicereia 
requires the creditor to inform each surety, before he binds 
himself, as to the amoimt of the debt and the number of 
suretie& There is much discussion and no certainty about the 
dates of these leges. All are earlier than Sulla. The L Furia 
is after 240 B.C. (since it assumes provinces) and probably before 
the I. Aebutia\ 

The Fideiusaor marks a step in advance. He binds his 
heres and, though his undertaking, like the others, is by stipu-^ 
latio, he is used to guarantee obligaiionee of any kind. The 
Z. Cornelia (46 B.C.), the first statute to apply to all three 

1 Bee Gixaid, M*nael (6), 758. 
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(though the {. Cicereia seenifl to have been applied in practice 
to the Jideiug9or), restricts the amount for which a surety 
can be liable for one man to one man, in one year. The So. 
Yelleianum (a.d. 46) prohibits surety or any other form of 
tnteroMno by a woman, with some exceptions. 

Three other rules appear which need special mention. The 
L Furia does not apply to fideitusores, and thus any one of 
them is liable for the whole debt. He has of course a claim 
against the debtor, but under these circumstances the debtor is 
probably a man without money, and he has no claim against 
other sureties, since their contract is distinct from his. The 
practice therefore grew of inducing the creditor at the time of 
payment, to cede to the paying surety his rights of action 
against the debtor and other sureties, and any securities he 
may have. The difficulty that, as he is paid, he has no rights 
to cede, is met by treating the payment not as discharge but as 
purchase of the debt. The practice became a rule of law, 
probably in the first century of the Empire: the surety was 
entitled, as a condition of his payment, to require this cession of 
actions to be made. This is the Beneficivm Oedendarum 
AcHonumK But he must actually secure the cento: at no time 
was there any implied cession in such cases. 

Hadrian provides a better system (which however does not 
supersede this, since the new rule applies only to remedies 
against other sureties) in the Beneficium DivUianii. This is a 
rule that each surety is to be liable only to the extent of the 
debt divided by the number of then solvent sureties. There is 
some doubt as to the machinery of this protection, but it need 
not be discussed. It was introduced specially for fideiussores, 
but appears from the language of Gains to have been extended 
to the decaying eponworea and fidepromiasorea, and it was 
certainly extended in later law to some other cases of surety. 

The third rule to mention is the Bensfidum Ordinia or 
Ewcuaaionia. The novatory effect of litia conteataUo and the 
rule '*non bia in idam^ produce the result that the creditor has 
to choose between the debtor and the surety, and, the liability 

^ 8m aifwd, op, cU. 762. 
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of the surety being absolute, he cannot complain if the creditor 
Bues him first The difficulty is evaded by adopting the form 
of fideiuasio tndemniUit%s\ the fideiuasor promising only what 
the creditor cannot recover firom the {sincipal debtor, so that 
the latter must be sued first and the action against him does 
not bar action against the surety. In later law, after the dis- 
appearance of ludicia legitima, it was usual for the surety to 
agree that if the principal was sued first he would not avail 
himself of the escceptio rei iudicatae^ Justinian systematised 
the matter by providing that litis oontestatio against one should 
not release the other or others, and, a little later, that the 
creditor must sue the principal first if he was within the 
jurisdiction'. 

117. The exact form of the contract Uteris has been the 
subject of much controversy, but is of itself of so little import- 
ance in the development of the law that we need not discuss it. 
It was at any rate created by a formal entry in an account book of 
some kind, of a loan of money, the entiy being assented to by 
the debtor. The entry does not really represent the hcts: 
if it did, if there was a real loan of which the entry was merely 
the record, this was a nomen aroarium: there was a liability 
on mutuum, and no contract Uteris in the case. The namiva 
transscriptitia were entries of fictitious loans. A liability abeady 
existing in some other way, e.^., on a sale, was entered up in 
this v^y as a loan, and thereupon the old liability ceased to 
exist, and liability on the entiy took its place: transscriptio 
a re in personam. Or a sum due fix)m A was so entered as dne 
fix)m B with a similar result : tnmsscriptio a persona in per^ 
sanam. The exact method of the transscriptio to which the 
contract owes one of its names we need not consider. The 
important point is that the entry so made was not mere 
evidence, rebuttable like other evidence; it was the contract 
itself, and there was no possibility of going behind it It was a 
written contract binding by its form, and almost as elastic as 

1 D. 46. 2. 6. j»r. < C. 8. 40. 28. 1« 
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dipidaJtiOy except that in the nature of things it applied only 
to specific sums^ a restriction which at one time applied to 
stipulatio also. Even fraud was no answer to a claim on it, 
except by a relatively late, apparently praetorian innovation, in 
the time of Cicero, the exceptio doUK 

The contract literis existed in the time of Qaius, but seems 
to have disappeared not long after, and with it disappeared the 
last trace of an obligation in an absolutely binding writing, 
%.e., in which the written document is the binding contract. 
In a fieimous passage in the Institutes Justinian disputes this, 
and argues that there is still in his day such an obligation. 
His argument, though unsound, is very plausible, and it is 
worth while to look closely at it. His contention put in a 
slightly more general form is as follows. A executes a written 
cauUo (a word which is used to denote any kind of memorandum, 
whether in connexion with security or not), in which he records 
the fSekCt that he has made a promise to fi in a stipulation, that 
he will repay to B 100 oases which B has lent to him, or merely 
that B has in tsict lent him 100 asses. There has been in tact 
no loan, and he has never said the words of the stipulation. 
The obvious question arises: why should a man do this? An 
equally obvious answer is that it might well occur, as a nova- 
tion of some previous transactions, and also that a creditor 
about to make a loan might often require the acknowledge- 
ment before he handed over the money. Let it be assumed 
that in this case the loan was never actually completed. If, 
now, the debtor is sued, either on the stipulation or the loan, 
he has the exceptio non numeraiae pecuniae, which will compel 
the creditor to prove the actual loan, notwithstanding the 
acknowledgement. It will be remembered that under Justi- 
nian, if there was an actual express acknowledgement of the 
loan, this exceptio was barred, and in any case, it was available 
only within certain limits of time, which were not the same at 
all epochs. If now he is barred, either by his express acknow- 
ledgement, or by lapse of time, firom using this exceptio, he is 
absolutely bound* But by what contract is he bound? It 

^ See on the whole snl^eet Boby, Boman Piiv. Law, 9. 979. 
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cannot be, says Justinian's argament, by the muktum, for on the 
£Gtcts there has not been a mu^um. It cannot be by the pro- 
missiOy for he has not made one. Consequently, says Justmian, 
we must say that he is bound by his writing, which is thus 
a binding written contract. There is however a defect in this 
reasoning. He will be sued on the atipulatio or the mutuum 
as the case may be, and his acknowledgement will be put in 
as evidence of the promise or loan. He is not allowed to 
contradict the evidence he has provided, though in £Gtct the 
contract was never made. The written document is thus not 
the contract but mere evidence of it, evidence which in the 
actual circumstances ia irrebuttable. 

These rules as to the exceptio non numeraiae pecunias give 
rise however to a curious point of procedure. We are told that 
the defendant can, for a certain time, meet the acknowledgement 
by the exoepiUo mentioned. This imposes on the plaintiff the 
burden of proving that the money has been handed over. This 
curious rule involves infringement of two fundamental rules of 
procedure, the one infringement perhaps explaining the other. 
In eoNseptianes the defendant is pro adorer and the proof is on 
him, not as here on the actual plaintiff. And since a mutuum 
does not exist unless the money has been handed over, this 
defence negatives the contract altogether: it is strange that it 
should be raised by ewo^pUo, this being in principle a defence 
which does not amount to a denial of the primary allegation in 
the intentio. In effect the rule is that such a cautio is not 
admissible in evidence, without the consent of the defendant, 
unless a certain time has elapsed, or, in the time of Justinian, 
the acknowledgement of the loan is express. 

118. The so-called innominate contracts are commonly 
treated as analogous to the contracts ra, but the analogy is 
rather remote. It rests on the £Gtct that just as the contracts 
re are only complete by the handing over of the subject-matter 
of the contract, so these are complete and enforceable only 
when one party has rendered his servica But the essential 
part of the contracts re is not so much part performance as the 
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transfer of a physical thing. The commadaJtor and depomtor 
have not necessarily done all their part^: the very existence of 
the actiones oantrariae is proof of that. The service basing the 
liability in the present case is not necessarily the delivery 
of a chattel, though it often may be. Again, the service 
rendered is the quid pro qtto, or as we should say, the con- 
sideration for the undertaking, enforcement of which is claimed, 
and no one will say that the handing over of the deposit is the 
consideration for the undertaking to look after it, though it is 
true that English law has been compelled to say something of 
the kind in an analogous case. 

Besearch has be^i busy in recent years with the history of 
these contracts. The view now most generally held as to the 
course of their development is somewhat as follow& There 
were some cases in which it was clear that there was a contract, 
but not so clear what contract it was; cases in which it might 
be looked on as sale or as locoiHOf and so on. No doubt in 
many such cases the action on one or other of these contracts 
was given. But the case was met as early as Labeo, by the 
employment of a formula for a boncLe fidei contract, but not 
specifying which it was (called, it seems, actio dvilia ineerti), 
and having prefixed to it a statement of the £Eu:ts {praeacripta 
verba*). This may be called a^fere praeacriptis verbis*, but it is 
not the general action called actio praeacriptia verbis. That is 
a later idea. The cases which really raised di£Sculty were those 
transactions which presented an analogy with some existing 
type of contract but were not in fact within the definition of 
it or of any. There was always of course the actio doli, if one 
had done his part and the other &iled to carry out his share of 
the bargain, and if what he had done was the transfer of a right 
or the surrender of a security, there was a oondictio ob rem daJbi 
for its ^e6titution^ But neither of these remedies amounts to 
enforcement of the contract. They undo the damage which has 
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been done: they put the parties, so fiur as possible, in the 
position in which they would have been if the agreement had 
not been carried out at alL A further step was however taken 
in the classical age. The Praetor gave an action in factum on such 
fisKsts, and this amounted to enforcement of the bargain, for it put 
the parties, so fieu: as money could do it, in the position in which 
they would have been, had the agreement been carried out on 
both sides ^ But there was no general action in factum in such 
cases; apparently only a few specific cases were so provided 
for. Then the formula above mentioned, with praescripta tferba, 
was applied to a certain, and as it seems an increasing, number 
of such cases. Finally, but not till after the classical age, and 
perhaps not till the time of Justinian, the rule is applied, that, 
wherever an agreement has been made for mutual services, and 
one has done all his part, this action will lie, in which the facts 
are stated in a preliminary clause. Then, and then only, the 
name actio prasscriptis verbis comes into use as descriptive of a 
general type of action. The action is also sometimes called in 
later law, the actio dvilis in factum: in factum (though it is not 
in factum eonoepta, but in ius) because of the preliminary clause 
stating the hcis : eitfUis, because it alleges an obligation, being 
formulated in iu8. Whether this name already exists in the 
classical law is disputed'. 

The innominate contracts are commonly grouped after Paul 
(or Tribonian) under four types : "do ut das!* **do ut fadaa" 
^faxAo ut dea^ ^'facio ut facias^*' and it must be borne in mind 
that these are to be understood as including their negatives : 
nonfado, and so fortL No doubt the difierent types were not 
recognised all at once, and there are signs in the texts fixna 
which a certain order has been inferred, but all this is very 
uncertain. It is obvious that such bargains may be innumerable, 
but only a few of them assumed enough importance to call for 
exposition in the juristic texts. Of these PermutaJtio, Pre- 
carium and Aestimatum are the most important. Perniutotio, 
or Barter, needs no comment. Pr^oaritim, regarded as a contract, 

^ D. 19. 6. 1. pr. * Iienal, loc. eit. 
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seems to be a very late introduction, though the institution 
itself is extremely ancient In classical times it seems to have 
been mainly applied in connexion with land; its chief uses 
having been in Fiducia, where the creditor often allowed the 
debtor to hold the land in precario, and in Sale, where the 
unpaid vendor sometimes handed the possession over to the 
buyer in this way^ It is a tenancy at will, revocable at any 
time even though there is an agreement to the contrary, and 
necessarily determined by death. It is, in essence, a gift, 
though not technically a donatio, the holder not being liable 
for negligence but only for dolus. The only remedies therefore 
are the actio doU and the interdict de precario, for restitution. 
In late law however, in a text credited to Julian, but as to this 
part clearly due to Justinian, there is an actio praescriptia 
verbis against the precario tenensK The condictio ineerti men- 
tioned in this text and confused with the actio praescripHs verbis 
is merely a condictio for restitution*. 

Of Aestimatum, or the contractus aestimatoria, it is necessary 
to speak at somewhat greater length. This is essentially an 
agreement under which a thing is handed over by the owner to 
another person on the terms that he is to restore the thing, or 
an agreed price, usually within a certain time. The agreement 
may vaiy in detail : in particular, the profit of the undertaker 
may consist entirely in the difference between the price he 
gets and that he has agreed to give if he keeps the thing, or he 
may get some reward. He may either keep the thing, or return 
it, or sell it^ this last being the real intention of the transaction. 
The institution is very similar to the delivery of goods "on sale 
or return/' which is a common practice now-a-days between 
manufEMSturers and retailers of jewellery, and in the book trade. 
It is the only instance, so &r as is known, in which the Praetor's 
Edict expressly gives the action with praescripta verba. It 
may indeed be mentioned only as the type, but it was in any 
case probably the first to be recognised^ It has obvious and 
close affinities with all the consensual contracts, with looatio 

1 D. 48. 26. 90. s D. 48. S6. 19. 8. 
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operarum, with societas and with mandatum, no leee than with 
sale, and one can easily see how questions may have arisen, as to 
whether it could be properly placed under either of these heads, 
and if so, under which. The absence of any actual obligation 
to sell, or to get the best price obtainable, differentiates it fix>m 
both locatio operarum and manda;tunk The absence of joint 
exploitation distinguishes it fix>m sodekis. Nothing but the 
hcit that the primary intention is not purchase by the receiver 
differentiates it from Sale, and some modem commentators 
actually treat it as essentially a conditional sale. It is clear 
that, as in such a sale, the ownerdiip does not pass to the 
dealer, if he may be so called, but the texts are in conflict on 
the subject of risk, a conflict which may be due to variations in 
the actual agreement. They agree however that the risk is 
with the dealer if he originated the business, a rule which is 
contraiy to the principles of sale under a suspensive condition^ 

119. The consensual contracts, in which the mere informal 
agreement constitutes a binding contract^ are of a commercial 
importance much greater than that of most of the contracts 
re, a £Btct which is reflected in the comparatively detailed treat- 
ment which they, and particularly Sale, receive in the Institutes. 
It will be noticed that two of them: Sale and Hire, have double 
names, Emptio Venditio, and Looatio Oonductio, a characteristic 
which is shared by no other contracts. The reason is a simple 
one. Each of these contracts is perfectly bilateral ; that is to 
say, it binds both parties equally, there is no question of a 
primary action and an actio oofdraria. The contracts which do 
not set up any mutual obligation, but bind one party only, t.0., 
mutuum, expeimlatio, sHpulaiio, and the other less important 
verbal contracts, have, of course, only one name. The same is 
true of those contracts which primarily bind one party only, 
those which are said to be imperfectly bilateral, the remaining 
contracts re and mandaitum. Societas resembles Sale in that it 
is perfectly bilateral, but it has only one name, a &ct which is 
explained by the circumstance that the duties on each side are 
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the same. It is no veiy haaEardous goesB that this duplicity of 
name indicates an original conception of the contract as consisting 
of two independent contracts. Before the consensual contract 
was recognised such agreements were probably made by re» 
dprocal stipulations. 

The consensual contracts, though earlier in date, represent 
in respect to the principle of consideration, %.$., the notion that 
liability may reasonably depend on a qtdd pro quo, a further 
step than the innominate contracts. Those require a completed 
service, '^executed consideration." The consensual contracts 
need only an undertaking of service. From another point of 
view however, the innominate contracts are a long step forward; 
the consensual contracts apply the notion of consideration only 
within a very narrow range of specific cases, while the innominate 
contracts, in later law, apply it generally to bargains of any 
kind. 

120. The detailed treatment accorded in the sources to 
the law of Sale, an indication of its practical importance, does 
not involve the establishment of a complete scheme of law on 
the subject, free from doubts and difficulties: it means rather 
a multiplication of such doubts. The possible combinations of 
bet are so infinitely various that every new rule gives rise to 
new questiona They are for the most part difficulties of detail, 
which we cannot consider here, but there are several of them 
which call for discussion. 

The rule that the price or part of it must be in mcmey, 
denied by the Sabinians but adopted in later law, is almost 
the only thing in the negotiations between the parties which 
distinguishes sale from permuiaiio, which would be binding 
only by part performance. The rule that it must be oertum, 
as to which there was the same history, is wide enough to cover 
cases in which its certainty rests merely on further enquiry, e.g,, 
" at the price which Titius gave for the other field" Indeed in 
later law the rule was still more relased. A purchase for so much 
and whatever more J may sell it for was held good\ A sale at 

» D. la L 7. a. 
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such price as T shall fix was conditional till T did fix a price, 
but asale "at such a price as a reasonable man would fix'' was no 
sale at alL Such a negotiation might however have its import- 
ance, since if the goods were delivered under it, there would 
certainly be in later law an actio praeaoHptis tfertis. 

The primary duly of the vendor is to give the buyer un- 
disturbed possession of the property. He is not bound to make 
him owner, though the requirement to guarantee him against 
disturbance comes to much the same thing. The reason for 
this way of stating the obligation is not certainly known. It 
has been suggested that the rule is so put in order to fiMsilitate 
dealings with peregrine buyers and with provincial land and 
property held only in bonis, since in all these cases it is im- 
possible to transfer the dominiumi. This however is difficult 
to reconcile with the &ct that in permvtatio, where the same 
difficulty arose, and which must have been common with pere- 
grines, the obligation is stated as being to transfer ownership. 
It is also suggested that it was in order to relieve the owner 
fix>m the obligation, which might be very troublesome, of 
proving a title which in tsict was perfectly good, unless and 
until it was effectively disputed by some third person. This, 
in view of the commercial importance of fieusilitating dealings in 
open market, seems a more likely origin^ The buyer had to 
make the vendor owner of the price, but this would not present 
the same difficulty. 

The point that the vendor is not bound to make the buyer 
owner is apt to be confused with a different one: was the vendor 
bound to do what in him lay to make the buyer owner? In 
practice this means: was the vendor of a re^ mancipi bound to 
mancipate it, apart fix>m agreement ? It is a question to which 
the texts give no clear answer, and the opinion of modem 
writers is divided*. 

We are accustomed to think of sale as concerned with a 
piece of property, but it covers a much wider field. Any 
transferable right might be sold; and though servitudes were 
inalienable, the creation of a praedial servitude was no doubt 

^ M<^le, Sale in Boman Law, 108. * Oirard« Manuel (5), 55$. 
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often initiated by a oontiact of sale, and we know that the 
enjoyment of usufiract might be 8old\ Inheritanoes might be 
sold, though apparently they most be existing: there oould be 
no sale of the inheritance of a living man'. Bat future things 
might be sold and the distinction between emptio epei and 
emptio rei tperaiae is familiar. On the same principle, the sale 
of a third person's property was perfectly valid as a contract, 
and the vendor would be bound to procure the transfer of it*. 
The sale of a thing not in cammercio was in principle a nullity, 
but there was a certain relaxation of this rule on equitable 
grounds. If what was sold was a fireeman or a piece of public 
land or the like and the buyer was under the impression that 
the man was a slave or the land in cammercio, he had an actio 
ex empto against the vendor for an indemnity^ The form and 
arrangement of the principal texts suggest that the rule applied 
earliest to the man sold as a slave, and was only in late law 
extended to other cases. Indeed the texts are not altogether 
consistent as to the scope of the rule, or indeed as to the rule 
itsel£ In many of these cases in which we are told that a 
particular thing or right cannot be sold it is not clear whether 
this means merely that it will be impossible to cany out the 
contract or that the contract as such is utterly void In some 
cases this last is clearly the right solution, but in the great 
majority of cases the rule would seem to be that the agreement 
is void if both parties were aware of the bets, but that where 
the buyer was in ignorance and good fisdth, he will have an 
action on the contract. 

The history of the machinery of the obligation to guarantee 
against eviction is of some interest. Under the XII Tables 
there was an action, supposed to have been called the actio 
auctoritatie, for double the price paid, where a thing which had 
been mancipated was taken from the buyer by a third party 
who proved title to it (evictio); and at a very early date it 
became usual to agree expressly by stipulatio, for a similar 
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penalty, where there had been no mancipation, but the property 
was valuable^ and it is probable that thia sHpuIatio was not 
unoommonly made even where there had been a mandpation, 
in which oase, except to provide another remedy, it served no 
great purpose. Where the matter was of small importance it 
was osoal to stiptdate merely "habere lieere," which is, in effect, 
for single value. These promises could be expressly required, 
and, when the consensual contract of sale developed, the rule 
soon appeared, that even if they had not been made, good fisiith 
required that the vendor should be as liable as if he had made 
them, so that if an actual mnciio occmrred, the buyer could 
recover in the actio em empto what he could have recovered in 
the action on the etiptUatio, if one had actually been made^ 
And where there had been in fact no eviction but the defect 
of title had caused the buyer to loee the value of the thing, 
e.g^ he had had to pay off a claimant, or his defective title had 
been made good by some other bet {e.g,, a gift to him by the 
true owner), he was entitled to recover the amount of his Ices, 
or potential loss*. It is observable that this liability for evictio 
is thus introduced into the (zctio ex empto only as it were by a 
side-wind* 

An analogous development occurred in relation to the law 
as to compensation for defects in the thing sold. At civil law 
the vendor was bound to compensate only for defects against 
which he had given an express warranty, and for fiaud, a 
requirement which covered the non^disclosure of defects of a 
serious kind known to him at the time of sale. The Edict of 
the Aediles introduced a rule that in sales of slaves or other live- 
stock in open market, warranties against certain defects enu- 
merated in the Edict could be required. In course of time 
this was extended to sales other than those in open market 
and of things other than live-stock, and there was a parallel 
development under which the promises were regarded as binding 
whether they had actually been made or not. As in the case 
of eviction, and on similar grounds of good futh, the practice 
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grew of enforciiig these obligations based on the Edict, in the 
actio €x empto itself, but the texts are not at all clear as to the 
measure of damages. The proposition which seems to give the 
best account of the texts is that where there was an express 
warranty the vendor was liable to the extent of the whole 
iniere98$, ie., for resulting loss of any kind, but where there 
was no express warranty, he was liable only for the difference 
between value and price, unless he knew of the defect, in which 
case he was liable under the principles of the actio ex empto to 
the extent of the intereaaeK 

121. Upon the transfer of property under a contract of sale 
of goods the Roman and the English laws have rules in absolute 
opposition. In English law the mere contract, without delivery 
or payment, transfers ownership in the thing sold: in Roman 
law even the delivery of the goods does not transfer the owner- 
ship, unless the price or some security for it has been given, or 
credit expressly agreed on, nor will payment, security or credit 
do 80, without actual delivery. Tet the two systems arrive 
at identical rules on the subject of risk. In both systems 
accidental destruction between the making of the contract and 
the delivery of the goods &lls on the buyer. This is a good 
illustration of the fiict that however different the apparent 
structures of two systems may be, experience will provide rules 
which commercial convenience calls for, as well from one starting* 
point as from another. 

The law of sale gives another illustration of the same thing. 
The contract of sale creates only iura in personam. An agree- 
ment between A and B can thus give no rights against 0. 
This creates difficulty in two way& If induces A to break 
his contract with By what is the remedy, since B has only a 
iua in personam ? The Roman law could meet the difficulty by 
an actio doli. The English law meets it by a rule that there 
is a duty in third persons not to interfere with the performance 
of contracts in this way: in short, the iue in personam has en- 
gendered a ius in rem. What is to happen if A imposes, as a 
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term in the contract of sale, certain restrictions as to what is to 
be done with the thing ? and B sells the thing to (7 ? If what 
is reserved is such a benefit to ^ or his property as can be 
treated as a servitude, there is of course no difficulty, but the 
troublesome case is that of restrictions of a different kind. 
English law has met the difficulty more or less by an equitable 
rule that subsequent buyers are, on grounds of good fidth, bound 
by the restrictions of which they had notice, when they bought, 
provided they can be satisfied without expense. Roman law 
tried a somewhat similar method. Where a man acquired a 
usufiiict which he knew to be subject to restrictions of this 
kind, it was held that to disregard them was inconsistent with 
the conduct of a b(mu8 paterfamilicLS, such as is required of a 
usufiractuary^ Where a man sold one of two adjoining seaside 
properties, and it was agreed that the buyer was not to fish in 
front of the property retained, and this buyer sold to a third 
person, it was held that though there could be no servitude 
over the sea, the second buyer with notice was bound by the 
good fiedth required in the contract to observe the undertaking, 
and it could it seems be enforced by the original vendors*. But 
these cases are isolated and it cannot be said that there was 
a general rule. In relation to sales of slaves, restrictions are 
very prominent, e^., that the slave is to be exported, or is not 
to be freed, or not to be prostituted. For these, special rules 
were applied. They were enforceable acndnst third holdeis in 

notice'. But no general rule is deducible firom a special case 
of this kind 

122. The rules as to the incidence of Bisk, above mentioned, 
need some further remarks. There are many cases in which 
the risk does not fisill on the purchaser, notably where the 
goods have still to be completed, or, having been bought out 
of a larger quantity, have not yet been appropriated to the 
contracts More important is the rule, of which indeed these 
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last stated are sometimes regarded as applications, that the 
risk does not pass to the buyer while the contract is still 
conditional, i.e,, is made subject to some future uncertain event, 
a suspensive condition as it is called in English law. On the 
other hand if the sale is subject to what is called a resolutive 
condition, %.e,, it is liable to be set aside in a certain event, the 
risk is with the buyers To the Romans such a contract is not 
conditional at all: they regard it, rather more logically, as an 
unconditional sale with a certain conditional mode of discharge: 
"pura emptio quae svb conditUme resolvitur*" 

It is evident that, as the contract need not be in any pre* 
scribed form, the words used in it may be such as to make it 
difficult to say which type of condition was intended This 
difficulty is especially prominent in cases in which the goods 
are to be returned if they are not approved of*. There is 
however a prima facte presumption in such cases that the 
condition is merely resolutive, if the goods have actually been 
delivered, but it would be unprofitable to go into details on 
this matter. Indeed, on all these questions the state of the 
texts is very unsatisfactory. They say little about these points: 
in particular they do not distinguish two cases to which very 
different rules might apply, that of a condition entirely in the 
power of the buyer, of which the pactum displicentias, just men- 
tioned, is the commonest instance, and a condition not in his 
power at all. It is clear that where the condition is entirely in 
his power any rule imposing the risk on him must be nugatory. 
The rule applies equally both to total destruction and to partial 
destruction or deterioration,and it must be carefully distinguished 
from the rule applied to damage before the contract was made. 
In that case the contract is altogether void if the main subject- 
matter of it has absolutely ceased to exist, subject to certain 
rights to compensation in the buyer if the vendor knew that 
the thing no longer existed. As to partial destruction, the 
only material text has been so maltreated by the compilers, 
and is so nonsensical as it stands that the actual rule of the 
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BcMnan law is haid to determine. The test tdlA us that^ at 
least where the subjecb of the sale is a house, and this is 
partially destroyed, if it is more than half destroyed, the sale 
is off, if less it is good, with a redaction in price. The text 
goes on to consider what rale to apply where both parties 
already knew that the thing had ceased to exist, a speca- 
lation no doubt due to the compilers, but not intended to be 
humorous^ 

It will be obeerred that the well-known subsidiary agree- 
ments, t.6., that the sale is to be off if a better offer is recd^ed 
before a certain day (tn diem addidbio), or if the price is not 
paid by a certain day (Jsm (xmrnissoriai)^ or if the buyer or 
the vendor declares it void by a certain time, are all cases of 
resolutive oondition'. 

Before leaving the contract of Sale it is necessary to speak 
of the rule established by Justinian, as to the eflfect of an 
agreement that the terms should be reduced to writing'. To 
the proposition that sale is a consensual contract he introduces 
an important modification: he provides that if the parties agree 
to reduce the terms to writing, the contract shall not be binding 
till the document is complete. He adds that if, as was usual, 
the parties have given arra^ earnest of any kind, any party 
withdrawing before the contract is so written shall forfeit the 
a/rra he has given or double the value of that he has received. 
It seems to be immaterial whether the agreement to reduce 
the bargain to writing was made before or after they had 
actually come to terms. So for his enactment is clear enough, 
but he adds that the rule as to arra is to apply also to unwritten 
agreements, as to which, earlier in the text, he says that he is 
making no change at all. Apparently this means that one who 
breaks his contract is to forfeit his ivrra as well as to be liable 
to damages, but in view of the contradicti<m, it is not worth 
while to discuss the exact meaning of the change. 

12S. The rules of Locatio Condnctio are fisdrly simple, and 
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a few remarkB will suffice. The difttinction between hcatio 
cper%8, letting oat a job, and locaiio cperarvm, hiring services, 
is not always easy to see, since locatio operarum was certainly 
not confined to labour at a wage, though this would no doubt 
be the commonest casa It makes however little difference, 
except in terminology, the workman being locator in locatio 
operarum, and oondtictor, if the case is contemplated as one of 
locatio operis. There are indeed texts in the Digest in which 
the writer at the beginning of the passage appears to be regard- 
ing the transaction as of the one type, and later on of the other, 
so that the person who was the conductor has become the 
locatorK ' 

The case of Iwiaiio of which we hear most is in connexion 
with land and houses. The position of tenants of houses 
(tn^tit^tm) or of land {cdorti) was a somewhat precarious one. 
Unlike tenants in our law they had no ttw in remx their rights 
rested on a contract binding only between the parties. If 
therefore the lessor sold the property, the agreement was in no 
way binding on the buyer'. It is to be noted however that this 
does not end the contract: the tenant can be turned out, but 
he has a right to damages fix)m the lessor. Two other rules 
affecting tenants are worth mention. They are entitled to a 
reduction of rent, if climatic or other conditions make it im- 
possible for them to make full use of the land* On the other 
hand, if the landlord has urgent need of the land he is entitled 
in later law to retake it firom the tenant, without paying foil 
damages as for a breach of contracts We are not informed as 
to the tenant's right to compensation for disturbance in such 
a case, but it is obvious that merely to release him from further 
liability for rent might be very far from doing justice. He 
might for instance have incurred heavy expenditure, in reliance 
on his contract, for a business to be carried on on the premises, 
all rendered useless by the landlord's reentry. But the whole 
rule rests on a single text in the Code, in which these words 
have been thought to be interpolated by Justinian. 

1 €.g,, D. 19. 2. 22. 2. ' D, 19. 2. 82. 

* D. 19. 2. 16. « 0. 4. 66. 8. 

18—2 



276 Locatio Cionductio 

It should be added that in all cases of locatio rei the risk 
is with the locator^ not in the sense that the conductor is entitled 
to damages for nonfulfillment of the contract, but only, as has 
just been said, that the right to claim hire ceases if enjoyment 
is rendered impossible. The same rule applies in general to 
locatio operarum, though here there are some modifications. 
And in all these cases it must be remembered that the parties 
can vary these terms at their discretion. 

In view of the large part which locatio plays in modem life, 
and, as it seems, must have played at Rome, the paucity of our 
information in the texts is somewhat surprising. Part of the 
explanation may be found in the huct that a number of the 
commonest cases of Unxitio were governed by special rules. The 
carrier, by sea or land, the innkeeper, the livery stable keeper, 
the wharfinger, and, in a lesser degree, the dyer and the tailor, 
all had special liabilities, some of which were dealt with by 
special provisions of the Edict and thus are treated separately \ 
Nor is this the whole matter, for there is some reason to think 
that these trades are mere survivak of a larger class, and that 
as in our law the class of " common trades/' i.e., of trades the 
setting up of which involved the acceptance of special liabilities, 
was much wider in early law than in later. It may well be 
that in the early part of the Empire, the only cases of locatio 
operarum which were governed by the ordinaxy law were those 
by persons not carrying on the business as a trade. But this 
is no more than conjecture. 

124. Societas presents many points of interest, of which we 
can consider only a few. In view of the fistct that aocietas did 
not necessarily aim at profit, it is not always easy to tell whether 
a particular relation is one of societaa or merely of common 
ownership, and the difficulty is not lessened by the fistct that 
the texts fi:equently use the expression socii to denote common 
owners, where there is clearly no societaa. Apparently the 
distinguishing idea is common exploitation: so soon as that 
element is added to the fact of common ownership, there is 
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sodetas. Thus where two houseownera bought a field which 
abutted on the houses, in common, this was 90cietM^ since their 
purpose was to keep the land unbuilt on with a view to the 
amenities of their houses^ 

Besides the absence of commercial aim as an essential, there 
is another fundamental difference between the Roman conception 
of sodetas and modem EInglish partnership. The absence of 
agency in the modem sense in Roman law led to the giving 
of attention almost entirely to the relations of the socit, inter se, 
and to neglect of the firm's relations with third parties. There 
were in &ct in ordinary cases no such relations. If the contract 
of one of the aoeii created rights or liabilities in the other socii 
as against third parties, as it sometimes did, this was not an 
immediate result of the societas^ but must spring fix>m some 
other circumstance, such as express authorisation to make the 
particular contract, leading to an custio ad exemplum instUoriae, 
or to the appointment of that socitu as instUor for them all, 
giving rise to the actio ingtitaria*. Our English law starts fix>m 
the veiy different view that every partner is within certain 
wide limits an agent for the firm. The effect of this difference 
may be traced throughout the subject. 

That every sodua must contribute something in money or 
service and that no sociua could be whoUy excluded fix>m profit 
are familiar rales. That one might be excluded fix>m loss is 
perhaps not so obvious, but the cooperation of a certain person 
might be so valuable that it was worth buying at that price. 
The rale that a sodas could take a different share in the profit 
from that which he took in losses, wants another detail before it 
is intelligible. It is necessary to know how often the account is 
to be taken. Let us suppose that a firm makes £1000 profit 
in one six months and the same loss in the second, and a sodus 
is to have one-quarter of the profits and one-eighth of the losses. 
If the account is taken " with annual rests," i.e., for the whole 
year, there will be neither profit nor loss. If it is taken every 
six months this sodus will take £250 at the end of the first 
period, and will have to refund only £125 at the end of the year. 

1 D. 17. a. 62. 18. > PofI, « 1», 149; D. 14.8. 1, 8. 
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The rule that 9ooieUi$ is ended by the death of one of the 
Boeii may be misanderatood. It does not mean that if there 
was a firm of three persons, and one of them died, the bosiness 
they were carrying on together came necessarily to an end. 
The business would ordinarily go on. It does not even mean 
that any new express agreement was necessary as between the 
survivors. It was quite open to persons joining in a business 
to agree at the outset that on the death of any one of them the 
partnership should continue for the survivors. All that the rule 
practically means is that at the death of a m)ciu9 there must be 
a settlement of accounts, and that, if the business goes on, it 
must be a new firm with which the representatives of the 
deceased partner have nothing to do. There could not even 
be an initial agreement that t^e Asrsff of any deceased Mcius^ 
whoever he might be, should be a member of the firm\ If a 
man could not nominate a sodus into a firm to which he be- 
longed, still less could he do so for a firm to which he could not 
belong. It does not seem however that it would have been 
impossible for all the members of a present firm to agree with 
a specific outsider that on the death of any partner, or of one 
specific partner a new firm should come into existence, of which 
he should be a member. This, in easily conceived circumstances, 
would give a similar result. The rule that in socieUu vectigalis 
the death of a saciua did not end the firm unless the one who 
died was the holder of the contract with the State* merely 
indicates that the other partners were in general "sleeping 
partners," who provided capital but not service. It does not 
imply any long endurance for the firm, since the State con- 
tracts farming out the taxes were only for five years^ and thus 
it is likely that these contracts were also for short terms. They 
would not necessarily be limited to one contract, but this was 
probably the usual practice. It is to be noted that in this case 
the heres may, by initial sigreement, be an actual partner. 

Societas omnium bonorum is a rather puzzling case. Its main 
special rules are that the agreement vests all the rea corporcUea, 
with some exceptions, at the time belonging to a member of 
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the firm created, in all the membeni in common, while sub- 
sequent acquisitions become common only on actual transfer* 
M., to the iOGii. The firm (more correctly the «octi) cannot 
claim the proceeds of wrongdoing, and conversely we are told 
that the funds of the firm are not liable for delicts of individual 
members^ If a partner in such a firm did commit a delict, the 
rule does not mean that no redress was to be had, but only that 
he could not charge this expense to the firm. This appears to 
be all the meaning of certain texts which seem to say that such 
expenses could not be paid out of the common fund at all*. Of 
course the creditor of a partner, on a delict or anything else, 
could ordinarily proceed only against the actual debtor: the 
firm is not a corporation. If the practice was to make a 
periodical division of the income there was no di£Bculty. Even 
apart firom this, if judgment was obtained against such a 9ociua, 
and was not satined, the creditor could proceed to honarum 
vendttio, which would ipso facto end the socieUu and make the 
debtor^s share available. In practice there would be no need 
to proceed to this extreme, the amount would be paid out of 
the common fund and charged against the aoetuB concerned. 
It is however difficult to resist the impression that this form 
of societaa must have been very unusual in classical and later 
law, and that the discussion of it is laigely '' academic." There 
are indeed a good many texts which refer to societas omnium 
bonorwn, but in the great majority of them it is clear that 
the writer is using the expression in a di£ferent sense : he is 
speaking of a aocietcu in which all present property is thrown 
into the common fund, not future acquisitions, and the same 
interpretation is possible in nearly all the others. This is a 
much more reasonable sort of partnership, and it is also a much 
m(»e obvious derivative from the old consortium, ix., an arrange- 
ment under which the hermlea kept an inheritance in common, 
firom which it is commonly held that this form of sodeUu is 
descended. There seem indeed to be very few texts which 
unequivocally contemplate future acquisitions. Of these one 
contemplates only one particular future acquisition, ie,, a 
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certain inheritance, and another which oontemplateB all fatare 
acquisitions is called omntum /otitf narum, while the language of 
both of them shews that the hypothesis they are contemplating 
is an unusual one^ 

It has been observed above that there is nothing corporate 
about this form of societas. The firm as such is not a persona^ 
The only form of sodetcts in connexion with which we hear 
anything of corporate character is the societas vectigaUs. There 
is a text which says, not exactly that they are corporations, 
but that it was permitted by law that they and certain other 
associations formed for the purpose of exploiting public under- 
takings might have a corporate character*. The exact meaning 
of this is uncertain and much debated. According to one 
opinion it does not refer to specific sodetates vecdgales at all, 
but to larger and more permanent associations whose business 
it was to finance smaller firms' who undertook the tax-£Bunming 
contracts. There is however very little evidence for this or any 
other opinion : all that is clear is that there is no authority for 
the view that all sodetates vecUgales had a corporate character. 
It is not easy to see indeed what purpose corporate character 
would serve in connexion with undertakings of such a tem- 
porary character. 

Of the various facts which put an end to an existing 
sodetas the only two which need mention are renunciation 
and action. That a consensual contract should be determinable 
by the consent of the parties to it is natural enough, but here 
the rule went further. Any partner could, at his own will, put 
an end to the existence of the sodetas, even though it had been 
entered on for a certain term. The rule is no doubt an ex- 
pression of the fraternity which is elsewhere spoken of as a 
characteristic of sodetas. It is obviously inconsistent with such 
fraternity to compel unwilling membership of the sodetas. But 
the interests of the other sodi must be safeguarded, and there 
is a rule that where a sodtts renounces a sodetas either before 
the agreed date, or, in the absence of such a date, with a view 
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to securing for himself some coming profit, or avoiding a loss, 
he is liable to the otheis to the extent of their loss by the 
renunciation, while sharing no profit subsequent to the re- 
nunciation : Uberat aocios a 96 non ae a 80cii8\ It is this same 
notion of firatemity which leads to the rule that bringing an 
action on the contract (actio pro socio) ends the firm. The 
relations between a landlord and a tenant are not ended by 
litigation on the terms of the lease. But ordinary litigation is 
inconsistent with fistemity, and thus Proculus says that the 
bringing of an action is in effect a renunciation, not in con- 
sequence of any characteristic of the action itself, but by reason 
of the evidence afforded of desire to end the societaa. That this 
is the real reason appears from the fisu^t that if it is avowedly 
brought as a fidiendly action, to settle knotty questions of 
account, the aocietas is not destroyed*. 

126. Mandatum is a contract of very elastic nature, and is 
the means by which many new developments are introduced 
into the law. It was through mandaium that Roman law made 
its nearest approach to the idea of Agency in contract. The 
Praetor makes an inroad on the principle that a man's contract 
affects only himself by allowing an actio institoria against a 
principal who has appointed a man to act as manager of a 
business and to contract in relation to it*. Papinian goes 
further: he declares the admissibility of an a4:tio ad exemplum 
ingtitoriae, where the mandatum is only for isolated trans- 
actions. Whether the third party must have known of the 
authorisation is not clear. In some texts this is not mentioned^; 
in two it is, but in both these cases there is another point. 
The person seeking the action is one who did not make the 
authorised transaction, but guaranteed it, so that the texts are 
not conclusive'. But his principal cannot sue on the contract, 
unless he has taken an assignment of the right of action fix>m 
his mandatary, by being appointed by him to sue on his con- 
tract (procurator in rem suam), the method and history of 
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which form of aasignmeat are ooosiderod latere In aome oases* 
of great urgency, the rule is earned farther : the principal can 
hring the acti<»i which belongs to the agent, as an aotio utUi^, 
and in all such cases any action by the mandatary, after this 
actio uHlia, would be met, it seems, by an exeeptio doli\ Bat 
at no time was the mandatary protected from being sued on 
his contract, so that even in Justmian's law he differs from the 
modem agent, who merely creates an obligation for others, 
acquiring no rights or duties under his own contract, in that, 
in the great majority of cases, he and he alone could sue, and 
that he could in all cases be sued on it by the person with 
whom he contracted. This is practically a very important point, 
for though he is entitled to an indemnity from his mandaiar^ 
cases may readily be imagined in which this right was illusory. 
A still more striking development is the use of mandatum 
in the classical and later law as a contract of Surety — the 
mandaium credendae pecuniae. It was of course common for 
A to give B a mandate to be surety for him : such a trans- 
action would usually lie behind any case of fideiuseio or the 
like. The surety recovers an indemnity from his principal by 
the action on mandatum. But that is not the present case. 
There is a well-known rule that a mandator is bound to 
indemnify his mandatary. It follows that if I give you a 
mandate to lend money to Titiua, and you do so, but Titius 
does not repay the loan, I shall have to do so, under the 
principles of mandatum. In other words I am practically 
surety to you on behalf of Titius. The rules of this form of 
surety differ somewhat from those o{ fideiuaeio, in ways that 
are fiuniliar, and that turn mostly on the fact that in this case 
the contract which creates the surety's liability is entirely 
distinct from that which creates the principal's liability. Thus, 
to take a few important illustrations, action between the 
creditor and the debtor never releases the mandator. If the 
debtor is a filiue famiUiaa, the fideiueeor is not responsible, but 
a mandator, as originator of the transaction, will be. A fide^ 
iuBBor can claim cession only of such actions as the creditor 

1 Poft, I ISO. * D. 14. 8. S, etc. Bee Giimtd, Bfeanel (S), 677. 



Mandatom 283 

still ha8» but the memdaior will be released if the creditor 
abandons any rights he has against the debtor — he owes a 
duty to his mandator. So the mandator can withdraw before 
the money is lent, while a fidoiuMBor cannot And the 
U. Cornelia and Cioereia have no application to the mandoAor, 
nor has the hmoficium ordimisK So important is this kind 
of contract in the later law that the title which deals with 
mamdalum in the Digest is almost entirely occupied with it. 

Many of the rules of mandatvm bring out the &ct that it 
is essentially a confidential transaction, as its name indeed 
indicates. Thus it was gratuitous, though at least in the 
Empire this was often merely nominally so, since it was usual 
to agree for an honorarium. But it was still true that this 
honorarium could not be recovered in an ordinary action on 
the contract, but only by a special praetorian cognitio. So 
too, though it was gratuitous, the mandatariua was bound in 
classical and later law to shew the greatest degree of care, 
while eondemnatio in the actio mamdaJti involved in£uny. So 
too, hostility arising determined the mandate. 

The classification of mandates according to the persons for 
whose benefit they are intended is of no great significance, and 
is differently given in different texts. The only case worth 
mentioning is that of a mandate for the benefit of the main^ 
datarius alone, which is declared to be mere advice and not in 
any way binding, unless the thing advised was one which the 
mandatarius would clearly not have done, but for the mandate, 
and actually was done by him, cases which are not easy to find. 

The position of mandatum among the consensual contracts 
appears at first sight remarkable. It differs 6om all the other 
consensual contracts in that it is gratuitous, and only imper- 
fectly bilateral, giving rise to the actio mandati and to the 
actio mandati contrariti, in both which respects it resembles 
the contracts re. It resembles them also in another respect. 
Either party can withdraw before anything is done. It has 
therefore been suggested that in the institutional books the 
contract is misplaced, and that it should be classed with the 
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real oontractB. Bat this would involve us in serioos enor, for 
it diffana from these contracts in essential ways. They have as 
their common quality the delivery of a chattel, but there is 
nothing of this sort in mandtxtunu Nor is the matter mended 
by regarding the delivery as a mere case of part performance, 
of which this is another. The mere agreement does of itself 
create a definite obligation, and it is for this reason that the 
transaction is rightly placed under the consensual ocmtnicts. 
This can be shewn by taking a simple case. I give Titios a 
mandate to make a certain contract for me. Nothing is done : 
he simply neglects to do what he undertook to do, to my loss. 
It is clear that an cusUo mandaH will lie. To avoid the obliga- 
tion there must be an express repudiation, and this must be 
made under such circumstances as not to upset my plans. So 
also, to use the language of the Institutes, the TnandoUor can 
withdraw <mly by rmfocatio, which implies that there is some- 
thing to revoke. A parallel may be drawn bom the case of 
sale. Agreements for a right of withdrawal were not uncommon, 
but sale is not any the less a consensual contract, though both 
parties may have reserved such a right. It must be remembered 
that the presence of consideration is not an essential of con- 
sensual contracts : it is one of the factors which made for such 
recognition, but not a sole or indispensable one. Commercial 
importance is the real test: most commercially important 
contracts are consideration contracts, but not necessarily alL 
The bestowal of confidence in or by a person does not 
necessarily extend to his herea. It was therefore natural that 
the rule should appear, and it is fully evidenced in the texts, 
that a mandate is ended by the death of the mandatary and 
by the death of the mandator, known to the mandatary. (It is 
possible that as against third persons it was ended only when 
they knew of the deaths) It is possible that at one time this 
was a perfectly general rule, but, as we know it, it is subject to 
exceptions of which the principle is not perfectly clear, so that 
it IB difficult, perhaps impossible, to state the law with exact- 
ness. There are in foot two questions. The first is : what is 
the effect of the death of either party, on a mandate for services 
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having no express relation to death ? Here the rule is that 
which has just been stated, subject to the modification that the 
heres of the mandataiy must see to the completion of urgent 
matters which the mafidatarius left in an uncompleted stated 
The other question is : what was the effect of death of either 
party, on a mandate for services to be rendered after the death 
, of the mandator ? As to the death of the mandataiy the rule 
is no doubt exactly as in the last case. But there are difficulties 
in the case of the death of the mandator, A mandate for a 
service which clearly cannot be rendered in any way till after 
the death was void till the time of Justinian, as a breach of the 
rule that an obligation cannot begin in the heres. But Gains 
says that a mandate to an cuiatiptUator to validate a stipulatio 
post mortem, by adstipulatio, so that he can sue on his ad- 
stipulatio after the death of the mandator, is good, and we are 
told in the Digest that a mandate to build a tomb for the 
mandator, or to buy land for the heres, after the death, is 
valid*. As to the adstipulator there is no great difficulty: he 
must make his adstipiUatio at once, so that the obligation does 
not begin in the heres. The text dealing with the tomb 
justifies its decision on the ground that preparatory acts of 
various kinds may be done before the death, and Gains says 
in the following text that the same is true of the mandate to 
buy land. But, apart from the tact that these explanations 
look rather like the work of the compilers, the extension of the 
principle from cases in which something must be done before 
the death to cases in which something can be so done, is to 
reduce the rule to a triviality, for it is hardly possible to con- 
ceive a case in which no preparatory acts could be so done. It 
may be that in the later classical law there was an increasing 
list of cases in which the rule was disregarded where there 
were reasons, other than commercial, for obeying the wish of 
the mandator. Perhaps for Justinian's law the nearest thing 
to a general rule was that a mandate was ended by the death 
of the mandator, subject to notice, unless the nature of the 
mandate itself showed a contrary intention. 

1 See Aeeuiaa, Pr^ob, 2, 877. * D. 17. 1. 18. 17, 18. 



CHAPTER VII 

THE LAW OP OBLIGATIONS (concluded) 

126. From the fandamental distinction between the Roman 
and the English conceptions of contract, ahready pointed ont, 
springs the result that there can scarcely be said to be any 
general theory of contract in Roman law. There is a classification 
of actionable agreements into groups, each of which has its ap- 
propriate rules, separately laid down. It is this which makes 
it difficult to say what the law was on such subjects as impossi- 
bility or mistake ^ It is by no means clear that the same rule 
will apply to, for example, sale and stipulation. However, if 
contracts are divided into two groups, the stricti iuria trans- 
actions and those honcte fidei, something like general rules may 
be arrived at. So fisur as initial impossibility is concerned, it may 
be said that an agreement to do anything which was impossible 
in the nature of things was void. And the same is true of 
things legally impossible. But where the thing undertaken, 
though in &ct impossible in the nature of things, was not 
obviously so, and, in particular, in cases of legal impossibility, 
there were certain modifications, especially in bonae fidei trans- 
actions, and most fully expressed in the case of sale. If one 
party was not aware of the impossibility, he had a remedy 
against the other party\ In sale, and perhaps in the other 
bonae fidei contracts, he had the action on the contract, appa- 
rently even though the other party was equally ignorant, his 
state of mind affecting only the measure of damages. In 
practice this means that the buyer, or hirer, of the property 
had such a remedy against the vendor or letter ; the latter need 
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no remedy as they have saffered no loss. In contractB BtrkU 
iuria there was no remedy but, possibly, the custio doli, if 
damage resalted; that is to say, there was no remedy at all 
against the other party ignorant of the impossibility. As to 
supervening impossibility, impossibility arising after the con^ 
tract was made (which was in the Roman law more usually 
called not impossibility but casus), the general rule was that the 
party whose performance was made impossible, without any £Gtult 
or firaudy was released^ — lex nan cogit ad impossibiUa, It is in 
conformity with this principle that the vendor is released by 
the accidental destruction of the thing sold before delivery, 
while the buyer is still liable to pay the prica 

127. With regard to Error, it seems impossible with the 
available material to arrive at a general rule. The rule may 
indeed be laid down that such mistake as excluded real consent 
prevented a contract from arising. But such a proposition is 
of no real value: it leaves open the question, what sort or 
degree of mistake was enough to exclude real consent. Mistake 
may occur in relation to many fistctors, but the only factors which 
seem to be material are identity of parties, nature of the trans- 
action, and subject-matter. Mistake as to the nature of the 
transaction cannot have been common, but will clearly exclude 
consent to a transaction, e,g. where a thing is handed over and 
one party thinks it is a gift, while the other intends a sale, or 
where one party accepts the thing as a commodatum, while the 
other party intended to make a depositum. But although the 
texts lay this down perfectly generally', it is very doubtful 
whether a person who had made a promise in a stipidatio 
would have been allowed to prove as a defence that he did 
not know that it was a sUpulatio. Such transactions if of any 
importance were commonly embodied in a cautio, prepared by 
and attested by a taheUio, and it may be that the enactment 
forbidding any party to such a catUio to dispute the &ct of the 
question and answer was introduced precisely to avoid defences 
of this kind. A man who had definitely gone through the 
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promisBoiy form could of course not be heard to allege that he 
did not know it bound him: he was presumed to know the law. 

As to identity of person, the only case mentioned in which 
this was material was where the contract rested on a transfer of 
property {mutuuvn), and the mistake of identity prevented the 
property from passing^ Strictly speaking there can be no 
mistake of identity where the parties are contracting fisuse to 
fece. There is no evidence, indeed it is hardly probable, that 
where I had agreed to buy goods of a person called Balbus, 
I could back out of my bargain merely because I thought he 
was Titius, to whom I had been recommended 

Error in connexion with the subject-matter may take many 
forms. In the case of error as to the identity of the subject- 
matter the few and well-known texts create some little difficulty. 
In regard to sale we are told that if I think I am buying the 
&rm A and you think you are selling the £um By or I think I 
am bujring Stichus and you think you are selling Pamphilus, 
there is no sale for lack of consent*. So &r as this proposition 
goes there is no difficulty: there is nothing in the text to shew 
that the property sold was designated by name — tu Pamphilum 
absewtem, vendere putasU. So &r as appears it is a simple case 
of ambiguity, each party is thinking of a different slave, to 
whom the description used will equally apply. It does not 
follow from anything said in the text that if they had expressly 
agreed on Pamphilus by name, either party could afterwards 
have been heard to say that he meant Stichu& The same rule 
is applied in stipulation, and here too so &r as the texts in the 
Digest go*, there is nothing to shew that if I had expressly 
promised Pamphilus by name, I could be heard to say that I 
had meant Stichua But in the Institutes we have another 
and much stranger rule. If in a stipuktion I promised Pam- 
philus and was thinking of Stichus there is no contract. This 
is of couree consistent with the conception of contract as based 
on mutual consent, but it is difficult to see how anyone could 
be held to any contract under such a rule. He must know 
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beet what he was thinking o£ This is however generally 
accepted as having been the Roman law. 

As to other forms of error it is laid down that in Umae fidri 
contracts fundamental error {error in suhstawtiay error essentia 
aUs) prevents a contract from arising, but error in detail (error 
fMcidentalis) does not But when we come to consider what was 
essential and what was not, the possible complexity of the {acta 
makes it useless to attempt to lay down a rale. In etrioU iwia 
contracts it seems that, subject to what is said above, neither 
of these forms of error is material The difficulty of dealing 
with these questions is increased by the &iCt that some of the 
forms discussed are very ambiguous The hypothesis 8% aes pro 
auro ffenditur^ may denote any of several very different states of 
mind and of fisu^t, and many cases which look like mistake are 
really cases of incurable ambiguity'. 

128. A party to a contract is bound to shew a certain amount 
of care in carrying it out; that is to say, he is liable to the other 
party for any damage which results from want of due care on 
his part But the amount of care necessary is not the same in 
all contracts. The difference is commonly expressed in the 
texts by the use of terms expressing different degrees of negli- 
gence : culpa levie, culpa lata. But it is also frequently stated 
in another way. The contract is declared to call for a certain 
degree of care {diligentia), and fisdlure to shew that degree of 
care involves liability under the contract, if damage results. 
This gives the same practical result, and perhaps it is more 
rational to refer the gradations to the amount of care needed 
than to the amount of carelessness shewn. The general rules 
are very simple, or at least can be stated in a simple form. 
In honaefidei contracts diUgentia maaima is required fix>m any 
party who benefits^ie., the care which would be taken by a6onif« 
paterfamvUiae on such &cts, and fiedlure to shew this (culpa Uma) 
creates liability if damage results. From one who does not 
benefit, a less degree of care is required: he is liable if he shews 
less care than any reasonable man would shew — non inUXUgere 
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quod amnes intelligunt — fiulore in which is culpa lata. Finally 
there are several cases in which the necessazy degree of care is 
stated in a different way. There are certain cases in which a 
party is bound to shew in the transaction the care which he 
ordinarily does in his own a&irs> which may of course, in the 
case of any given man, be less or more than either of the fore- 
going standards. Failure in this, which is also called culpa 
levia, is distinguished by modem writers as culpa levia in 
ccncreto to mark it off fix>m failure to shew the ordinary diU^ 
gentUi meurtma, which they have called culpa UvU in ahtiracto. 
In stipulatio the rule seems to be that in a sUpulaJtio to give 
the promi99or is not liable if impossibility is caused by his 
negligent omission, but is if it is caused by his negligent act. 
In a sHpulatio to do something the promissor seems to be 
bound to shew diligentia tncunmaK On these rules there are 
several remarks to be made. 

(i) The texts do not tell us an absolutely consistent story ; 
a hct which is to be explained in part as resting on differences 
of opinion, and in part on historical development of doctrine* 
Thus we are told in most texts that a depositee is liable only 
for culpa loikt, but in one or two texts we are told that he must 
shew the same care that he does in his own affiurs. It is of 
course possible to harmonise these texts, as one text* is inclined 
to do, by the view that one who is less careful of what is 
entrusted to him than he is of his own property is shewing leas 
care than any reasonable man would. It is held indeed by 
many writers that the only difference between culpa kUa and 
this culpa levis {in concreto) is in the matter of proo£ If it is 
called culpa levia the burden of proof is on the defendant: in 
culpa lata, the negligence must be proved. But this does not 
remove the conflict which is found in the texts'. 

(ii) Culpa lata is repeatedly declared to be on a level with 
dohUt which does not of course mean that the state of mind is 
the same, but only that when we are told that a party to a 
contract is liable only for doUis, it must be understood that 
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this inyolves liability for culpa lata. The liability of a depositee 
is frequently so stated. There is indeed another way of looking 
at this matter. We may consider negligence as a state or habit 
of mind leading to a certain kind of conduct, but since legal 
standards are necessarily external, the state of mind has to be 
inferred from the course of conduct. Where a man's conduct 
&Us yeiy far short of what we expect in ordinary intercourse, 
this may be due to mere carelessness, or it may be wilfiiL In 
the first case it is cvipa lata and in the second it is dolua. 
As to which it may be the indicia are very uncertain, and there 
is no reason for presuming the one rather than the other, so 
that the practical course is to put them on the same leveL 
But where the departure from the proper standard is only slight, 
it is &r more likely to be due to such a lapse in carefulness as 
we know that all men are subject to. Hence it is attributed to 
negligence, culpa levis. So too, since people are prone to slight 
negligence, damage which results to your property in the course 
of my contractual dealings with it is presumed to have been 
due to my carelessness, and it is for me to exculpate myself if 
I can, while, since eidpa lata and dolus are more exceptional, 
they are never presumed. 

(iii) The rule that a party to a contract who does not 
benefit under it is liable only for culpa lata and dohu has many 
exceptions. It may have been absolute in early times, but 
there was, as is clearly shewn by a comparison of the texts, 
a progressive raising of the standard of care required in cases 
having an element of trust or confidence, so that in later law 
there are many cases in which one who does not benefit is 
bound nevertheless to shew diUgentia maxima. It is not neces* 
sary to enumerate them: Tnandatarius and tutor are fiimiliar 
instances ^ Conversely, the holder in preeario benefits but is 
not liable for culpa l0fri»\ 

(iv) The cases in which a man is bound to shew the same 
degree of care that he shews in his own affairs, in which, that 
is to say, the standard is relative to him, and not absolute, look 
at first sight a rather heterogeneous group There is however 
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a common characteriBtia With the exception of one or two 
cases, eg. deposit and tutela, in which other texts shew that 
this was in reality not the standard applied to the case, they 
are all transactions in which in some veiy real sense it is his 
own affiiir. This is obviously so in the cases of socii, conmion 
owners and the husband in relation to the dos, and less 
obviously, but technically, in the case of a holder in fiducia \ 

(v) The foregoing account of culpa is properly speaking 
applicable only to the contractual and quasi-contractual obliga- 
tions discussed in the Institutes under the heading of obligation. 
But there is a heterogeneous mass of obligations under prae- 
torian law as to which it does not seem possible to lay down 
any general rules as to the treatment of negligence. The index 
in any action would be guided by the instructions in iheformula 
of the actio infadum by which these obligations were enforced, 
and there is some reason to think that these were of veiy 
various form. 

(vi) Many texts speak of a duty custodiam praestare. The 
exact nature of this obligation cannot be made out from the texts, 
many of whidi have been altered by the compilers. The primaiy 
meaning seems to be liability if the property is stolen, irre- 
spective of negligence. The holder is so to speak an insurer 
against theft, though not against robbery. At first this liability 
seems to have existed in a great number of cases. It is not 
indeed impossible that it existed in all cases in which the holder 
benefited : it certainly existed where the benefit was gratuitous 
as in commodatunL But in course of time this liability in 
its extreme form seems to have been gradually limited to a few 
casea Even in Justinian's law it still applied to nauta, gkJm-^ 
lariua, harreariua and some othera It may be indeed that it 
still applied to all cases in which the article was received to be 
taken care of or to be worked on, as a part of the ordinary 
business of the receiver, that is to say, wherever a man " held 
himself out " as carrying on that kind of business, though not in 
the case of casual service, even for reward. However this may 
be, the result is that texts dealing with other cases have been 
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altered in such a way as to confiise this absolute liability with 
the duty to take extreme care. In effect custodia is treated as 
identical with one aspect of dUigentia nuuDima, and thus the 
expression custodia diligens is found here and there in the 
texta This at least seems the most probable explanation of the 
rather intractable texts, though other explanations are offeied. 
Thus it has recently been maintained, not without some textual 
support, that the whole conception had disappeared in the time 
of Justinian, and that allusions to ciutodia in his texts, as 
implying anything more than dUigentia mcudma, are mere 
survivals^ 

129. Upon the subject of Kakiralia MigaJUo some remarks 
are necessary. The conception is by no means ancient. It 
seems to have originated about the beginning of the Christian 
era under Greek influence and to have found its first applica- 
tion in the case of transactions by slaves*. It is a mistake 
to suppose that Migatio naiurcUiia and moral obligation are 
equivalent expressions. No doubt the moral obligation is at 
the bottom of them, but, in bet, the MigcLHanes naturalea are 
a rather narrow class, fiurly well defined. There is no general 
principle by which it can be determined whether a naturalia 
Migatio has been created or not. They are only a certain 
number of specific cases, and they were not all recognised at once : 
indeed the class seems to have been expanding throughout the 
classical age. It would serve no purpose to enumerate the 
various recorded cases. They may be grouped under two 
heads : (i) those that depend on incapacity of the parties, either 
absolute, as in the case of contract by a slave, or relative, as 
in contracts between paierfamiKaa and his filiurfamilias, and 
either existing at the time of the contract or supervening, as 
by capitis deminutio, and (ii) those that depend on some statutory 
rule which forbids an action on an obligation prima fade valid. 
The most &miliar instance under this head is that of theyiliiw- 
fdmiKaa who has borrowed money contrary to the provisions 
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of the 8c Macedonianam\ but there are seveial others, while 
as to some cases the question whether an obligatio natwralis 
existed is still disputed as, for instance, where a debt is barred 
by lapse of time*. 

The selection seems to have been somewhat haphaard* 
It is not obvious why the 8c, Velleianum, which forbade a 
woman to be surety, did not allow a naturalis oUigatio to arise. 
A more remarkable case is that of the pactum nudum. It seems 
to be dear that a mere pact did not^ except in certain cases of 
pact to pay interest', create even a naturalia Migatio. Its only 
force is that it can be used as a defence, and the recognition of 
this force is older than the conception of naJtaralia Migatio. 
It is a generalisation by the praetor of the rule of the XII 
Tables which allows a pact as to compensation, or ransom, to 
be pleaded in defence to an action <m delict 

It is a mistake to suppose that all Migationes naturalea 
were alike in their effects. The only characteristic which seems 
to have been common to them all was that money paid under 
them could not be recovered — solutum non repM\ Even the 
rule that they could be used by way of set off was not abso- 
lutely general^ Again an ordinary result of naturalia oUigaUo 
was that it might be the basis of a valid surety, but this was 
not so in the case of a loan contrary to the 8c Macedonianum, 
except where the surety had for some reason no right to demand 
indemnity from the principal, the reason being that to make 
the surety pay was indirectly to make his principal, the filius^ 
famUias, liable*. These are only instances of diversities alto- 
gether too numerous to be entered on. 

180. Something has been said above as to the assignment 
of contract. In strictness such a thing is inocmceivable in 
Roman law: contract is a personal relation and cannot be 
transferred. Novation, the discharge of an obligation by the 
substitution of another by consent of parties, may amount to an 
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assigiiment either of rights or obligations or both, but apart 
from this, obligations under a contract cannot be got rid of by 
transfer. On the other hand means were found by which rights 
under contracts could be practically assigned^ Under the 
formulary system it was possible to appoint representatives 
to sue on behalf of the creditor (cogmitor, procurator). Such 
a person is appointed by fnandaium, to bring the action, and 
it is plain that if he is expressly relieved of the duty to account 
to his principal, this is yeiy like an assignment of the claim 
to him, and he is called procurator in rem suam. But the hd 
that this rests on a mandate creates several weak pointa Thus 
it can be revoked by the mandator, or renounced by the 
mandatary before aujrthing is done. It will be revoked by death 
of the principal, and so forth. But as the real nature of the 
transaction as an assignment became more folly realised, these 
weak points were gradually removed. In the later classical 
law it is clear that where death or revocation has ended the 
mandate, so that the assignee has no longer the right to sue 
as procurator, he is allowed to bring an actio utiUa at any rate 
in all cases in which the assignment had been in some way for 
value : the rule was not applied as it seems till Justinian in 
a case of pure gift*. The principle was carried still forther: 
if there had been a contract to assign the debt, but the actual 
mandate to sue had never been given, the same actio utUia 
was allowed, although, at earliest, this institution is post- 
classical'. It was formerly held that this actio utilis rested 
on a fiction that there had actually been, and still existed, 
a mandate to sue, and the name ceasio legia was invented to 
denote these cases in which a legal rule presumed the exist- 
ence of the valid cession of action. But it is now more usually 
thought that this actio utUia does not rest on any such fiction, 
that it is an independent action in which; probably with a 
fiction, the plaintiff sues in his own name and not in that of 
the original principal. 

A forther step is necessary for the protection of the 
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transferee. To give him an odio ti^iv is not to destroy the action 
in the hand of the principal or his successors. There is nothing 
to prevent them from suing for or receiving the debt, and so 
destroying the transferee's rights. The rule therefore developed 
that a jTonwro^ in rem suam became irrevocable and binding 
on all parties so soon as the transferee had given notice of it 
to the debtor or obtained part payment from him. The rule 
appears in an enactment of GordianS where however it may be 
a later insertion. It does not however appear that this rule 
applies where there has been no procurcetio or cemo at aU, 
but only an agreement to assign the right. 

181. The modes of release from an existing Migatio are 
numerous and some of them call for a few remarks. 

The maxim that an obligatio is to be released in the form 
in which it was made has ceased to be absolutely true in the 
later law, even in the classical law, but there was a time when 
it operated with what seem to modem eyes very strange results. 
Nothing else is so obvious a way of ending an obligation as 
satisSaction of it. But it is fidrly clear that this of itself was 
not always a discharge iu early law: it is not to be doubted 
that payment of money borrowed with nexum did not discharge 
the obligation without an actual release per ctes et libram. It is 
also widely held that a promise to pay money was at one time 
not discharged by payment without an accepUlatio. The evi- 
dence for this however is not good, and we do not know enough 
about neopum to be sure that it was not some effect on the man's 
position produced by it which had to be discharged per aes et 
Ubram, so that we cannot safely assume that the principle applies 
in other cases. It has been ingeniously suggested that the sur- 
vival in the form of manua iniectio, as given by Gains, of the 
very archaic form qucmdoc while the formula has been carefully 
purged of other old forms, is really a misreading or an error of 
the scribe, and that the real form is not quandoc non eolvieti 
but quando te nan eolvisti, expressing the foot that some per- 
sonal release of the debtor is required, and it has been acutely 
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obaenred that the extreme antiquity of the formal modes of 
diBcharge is against the notion that they can have been invented 
as modes of gratuitous discharge. But however wide or narrow 
the rule may have been, it is certain that performance is an 
ipso iure discharge in the classical law. 

Release per ass et libram was the normal mode of discharge 
of an obligatio created in that way, but it is noticeable that it 
was also applied to release of judgment debts and legacies per 
damnoHonemotf^Jungibilea. The common quality of these cases 
is that they gave rise to manua iniecHo, and it may be that the 
method was applicable wherever there was nuxmu intecHo. It 
is to the extended applications of it that is due the survival of 
the mode of discharge centuries after the disappearance of the 
contract per ase et Ubranu Qaius remarks that release per aee 
et libram is applied in three cases, those of judgment, lega;tum 
per damnationem, and obligaiio per aes et libram. It has been 
remarked that he speaks of this last as still existing, though 
he is usually careful to use the past tense when speaking of 
obsolete institutions. The suggestion is therefore made that 
the sponsor to be entitled to this remedy must have paid per 
aes et libram, and there is an obvious support of this in the 
name of the actio depensi and of the repeated use by Gains of 
the word dependere in speaking of the sponsorK 

Release by mere pact — pcu:ium de rum |Mtotufe— does not 
ipso iure destroy the obligation: it gives an eaoceptio pacti 
oonvenH. The most important effect of the distinction is that 
as the release operates only by exeeptio, it can in appropriate 
cases be met by a rejiicatio, 0^., the replicaiio doli. There is 
however another point of interest about these pacts. A mere 
agreement that a person entitled will not sue leaves the obliga- 
tion existing: it prevents him from effectively suing, but that 
is alL Thus it is not available to other persons who may be 
liable on the same debt, such as sureties or correi, or even as it 
seems the heres, unless it expressly referred to him. But this 
was a question of intent, and by a rather illogical concession 
a much wider efficacy was allowed to such a pact, if suitable 

1 Eiaeto, Stodian, 88. 



298 



RdeoM from Obligatio 



woidfl were used. It might be framed in sach a way as to 
make it effective for the benefit of any persons who could be 
sued and who, if they were sued, would have a claim against 
the person who made the pact, e.g.y sureties or oorrei 90cii, but 
not other persons^ In such a case the pact was said to be 
a pactum in rem. It is plain that a pact that did not produce 
this result would be of veiy little use, if any of these other 
liabilities existed, since the person who was actually sued would 
fiJl back on the person who had secured the pact, and thus 
make him liable notwithstanding it. 

The rule that an obligation is to be discharged in the mode 
in which it was created has simple applications in the real and 
the consensual contracts. The former are disdbarged by return 
of the res: the latter by cantraria conaensus. Hence arises the 
rule that pacts made after a consensual contract {pacta ex inter- 
vaUo), if they fundamentally altered the agreement could be 
sued upon as a part of the contract. More accurately, they 
have discharged the contract and substituted another for it. 
Apart from this, such pacts, like pacts in general, could be used 
only as a defence*. It may be remembered that pacts made at 
the time of the contract (pacta continua) were embodied in 
bonae fidei contracts and, in later law, even in stipulaJtio and 

On the same principle, the proper discharge of a etipviatio 
is AeoeptUaHo^ the form of which is stated by Qaius. It is an 
ancient institution, owing some of its characteristics to that 
tBict, It is an actus legitimus and thus admits of no conditions^ 
It may be taken by slaves and filiifamMias on behalf of the 
pa/terfamiUas but cannot be given by any such person, even 
with authority^ This is commonly explained as resting on the 
rule that such persons cannot make his position worse, but this 
standing alone is hardly an adequate explanation, since there 
are many respects in which a son or slave, with authority, can 
do so. A slave, duly authorised thereto, could alienate property 
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or novate an obligation, to say nothing of his power to bind his 
master by a contract made t iimu, which is perhaps hardly in 
point, as this is not civil law. The point probably is that its 
characteristics were acquired at a very early time when other 
intensely personal forms of obligation, sach as sponriOy were 
taking shape, and remained unaltered. No doubt the proper form 
of discharge of a written contract was by an ooospM rdaHo, 
which according to analogy would be an entry in the debtor's 
oodefl?, confirmed in some way by the creditor: the binding act 
is usually done by the person who benefita 

Of the obvious case of discharge by SoluHo or performance 
the only things that need be said are that if the parties were 
agreed a thing other than that originally promised might be 
given, in solutum, and effected in that case a good discharge, at 
least on the Sabinian view which prevailed\ and that there was 
a rule to which we shall return in discussing negatiarum gesHo, 
that the $oluiio might in many cases be by a third person, even 
without my consent 

1S2. Discharge by KawUio^ the substitution of one liability 
for another, calls for careful discussion, since it and its con- 
nected ideas introduce a terminology which is very easy to 
misunderstand. In the daasical law the new contract which 
at once creates a new obligation and discharges the old is 
always so for as is known a stipulatio, though it is probable 
that the contract Uteris, where it replaced an existing liability^ 
was also regarded as a novation. 

The novation of an obligation by a MpulaUo required, as 
we know it, some change in the form or the parties or the 
terms, but in substance the debt must remain the sama A 
sUpulatio is not novated by a later sUpukUio in the same terms : 
there must be some change which does not afiect the identity 
of the debt, oondicio or dies or surety added or removed, or the 
like. It has been doubted, on comparison of the language of 
Qaius and Justioian, whether in the time of Gains the addition 
of a fideiuseor was enough, or whether it must be a eponeor. 
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A sUpulatio is not novated by a stipukOio for aomething in 
Bubstitation : it must be the same debt. Further, there is a 
rule that a conditional stipulation neither novates nor can 
be novated: the novation is suspended till the condition is 
satisfied. Where the first Mpulatio was simple and the second 
conditional this result is obvious, but the second is not a 
nullity, even before the novation is realised. We are told that, 
if the pramisior was »n mora under the first sHpulatio, the 
acceptance of a new promise, even if it is conditional, puiges 
the mom, so that, if, €.g., a promised slave should die after 
the second stipulaHo, the promissor will be released, since he 
is no longer in mora\ Where the first was conditional and 
the second is simple there is no novation till the condition 
exists, as there was no debt to novate. It does not follow that 
the second sHpulaitio cannot be enforced. This would appear 
to depend on the way in which it was filmed. The form 
" do you promise the 10 which were the subject of such and 
such a stipulaiio ? " would clearly give a right of action at once. 
The form " do you promise to pay what is due under the first 
sUpulatio 1 " would give no right of action till the condition was 
satisfied, when the old debt would become due and be novated 
at the same moment. On the other hand the first gtipulatio 
could not be sued on, even though it was simple and the 
condition of the second had not yet occurred : if there was no 
valid novation there was at any rate a pact, and this would 
give an esooeptio pacU convent 

For novation to occur, the classical law required the animus 
novandi to be present: there must be intention to novate, but 
this was presumed, though it could, of course, be disproved. 
Under Justinian the intention to novate had to be actually 
expressed in the transaction*. It has been suggested that in 
pre-dassical law no such intent was needed: it is said that 
the novation followed inevitably from the new contract for 
eouUm res, the result being due to the formal act, not to the 
intent of the parties, the effect being thus analogous to that of 
litis cofUesMio, which it must be remembered is sometimes called 
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novaJtio nooeaM/ria}. Gains indeed does not speak of intent, bat if 
this view is sound the new requirement of intent mnst have in- 
volved another change in conception. For it is hardly conceivable 
that the destmctive effect of the new formal contract can have 
depended on a change of terms or parties. Of two contracts to the 
same effect, the second would have prevailed and destroyed the 
first and not have been a nullity as it was in the later law. 
And this change seems most improbable. It will be re- 
membered that a new stvpulaJtio in which the only change was 
the addition of a condition novated the old, so soon as the 
condition was satisfied, ».s. when it had become identical with 
the old one*. It is clear however that the exact principle of 
novation was not quite settled in early law ; Qaius remarks on 
ancient differences of opinion as to novation by a conditional 
stipulation. 

Although the novating $Upula!tio must be of the same debt, 
there is no reason why it should not cover more than one debt, 
and in fact one of the most important cases of novation is that 
known as the stipulatio Aquiliana. Novation provided a ready 
way of turning any existing debt into a debt on Hipulatio, and 
the itipulatio Aquiliana is a device by which all the existing 
debts (with some exceptions) between two persons could be 
turned into one debt due on a stipulation. Its common ap- 
plication was to operate as a means of discharge, as it would 
be followed by an acoeptilation which would end the Mtgaitio 
which had just been created. The form is carefully drawn (no 
doubt it was gradually arrived at) and is expressed in such a 
way as to include all sorts of what may be called commercial 
obligations, so that an analysis of its terms is a not unprofitable 
exercise. No doubt it might be narrower in scope, e.g., it 
might cover all relations arising out of a particular piece of 
business. It does not, as stated by Justinian, cover obligations 
arising out of delict^ and probably it was not in the ordinary 
way applied to these, though it would' be easy to introduce the 
necessary words. It must be remembered that its use is not 
necessarily or even ordinarily an act of charity. Men do not 
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abandon their claims for nothing. If there are a nnmber of 
cross claims between two parties, it will prove when the mattw 
is gone into, that a certain balance is doe (me way. The state 
of affiiirs is mnch simplified by sHpulatumes Aqnilianae and 
aooeptilations on the old debts and a new stipuloHo for the 
balance due. 

Novation by change of parties brings into use a new set of 
ideas, and names for them, which need statement. If A owes 
B money, and the obligation is novated by a tHpulaiio made by 
B with 0, that G will pay the money, it will usually be the case 
that G was already indebted to A. What has happened is the 
substitution of the debtor^s debtor. Such a transaction is not 
merely a novation : it is a ddegatio debitoria. is delegated 
as a debtor. But it must be noticed that the transaction has 
another side to it There is also another novation, for G'b debt 
to ^ is now extinguished and replaced by a debt to B. This 
appears to be the strict technical meaning of the word dde- 
ffoUo — ^the substitution of your debtor for yourself in a debt 
of yours^ But the word is also used more loosely wherever C 
nujces a promise for payment to £ on behalf of A, whether 
there has been any novation or not*. In like manner the word 
wpramissio is applied in strictness to a promise made by a debtor 
to his creditor's creditor, as in the illustrative case above given^ 
by way of novation, but it is also used where the same debtor 
promises to a new creditor whether he was the first creditor's 
creditor or not*. In our case it is both, but there would stiU 
have been an eeBpromiaaio in this sense if A had not been in- 
debted to B, A man can even be eapramUaor for his own 
debt«. 

183. The conception of (Migatio qtuui ex oontraetii is a 
simple one. It covers those cases in which the intercourse 
of life sets up an ckligaJtio between two persons without any 
contract and not resting on any wrong done. The difiisrent 
cases do not seem to have acquired in classical law any collective 
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and distinetiye name. The name applied by Justinian does not 
seem to have been used by the great lawyers though they were 
of course &miliar with the idea» and Gains groups together, but 
not in his Institutes, quasi oontraots and quasi delicts under 
the common name of variae caiuarum figurae. In treating 
some of them under the head of contract as he does in the 
Institutes, he may be only aiming at brevity, at a certain 
sacrifice of exactness of language. But the tendency to extend 
the notion contract to include all obligation not involving 
wrongdoing, by means of a fiction that there is a contract at 
the bottom of them, is veiy widespread. Thus it is only in 
recent times that our law has ceased to speak of obligations of 
this class as resting on contract implied in law, indeed it may 
be that it has not yet quite ceased to do so. 

Of the case of money paid by mistake little need be said 
The property must have been tnmsferred under the belief that 
it was due, and there must have been no liability, even natural, 
or postponed in time, though if a conditional debt were paid 
before it was due, and the condition was still outstanding\ it 
could be recovered. The mistake must have been reasonable 
and, apart ieom certain privileged cases, it must, at least in 
filBssical and later law, have been one of fistct*. As the property 
has passed there is of course no actio in rem : the remedy is 
personal, a oonHctio indMU^ and the incidental rules of the 
case are much like those of nmiuuni. ThuB, as we are told, 
money paid to a pupUhu^ when it was not due, could be re- 
covered only under the same drcumstances under which a loan 
to him could be recovered. These rules present of course 
difficulties of detail in their application, but there remains one 
which is interesting as it presents a problem of a different kind 
This is the rule that where the supposed debt is one of those 
which involved a double liability in case of denial, such for 
instance aa a liability under the te Aquilia, money paid under 
the mistake cannot be recovered What is the reason of this 
rule ? It has been suggested that it is intended to prevent an 
evasion of the rule of double liability. The person, against 

^ D. 18. 6. 10, 18, 16. * D. SS. 6. 9. pr.S. 
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whom the claim is brought, pays it, and then brings a cat^ 
dicHo indMU to recover the money, on the ground of mistake. 
Assuming that the money was due he would lose, but he would 
have succeeded in disputing the claim without incurring the 
risk of double damages. This may be the origin of the rule, 
but there are some considerations which make difficulty. In 
this action he will be the plaintiff! The burden of proof is on 
him and he will have to shew that he was not liable, while in 
the Aquilian action it would have been for the other party to 
prove the liability. He might of course have thought the 
saving of the risk of double damages was cheaply purchased 
by undertaking the burden of proof, but there is a still further 
difficulty. He will also have to prove that there was an errors 
ie., that he believed in the existence of some specific bet which 
did not actually exist, and was by this error induced to pay. 
It is difficult to see how he can do this. It may indeed be 
said in reply to this that the rule is an ancient one, and that 
the rule requiring the eiror to be one of fact is not necessarily 
or even probably extremely ancient It is held by some writers 
that it belongs to the post-dassical law. It is repeatedly laid 
down in the Code^ There is an alternative explanation. It 
is suggested that in view of the double liability he may have 
thought it better to pay than to run the risk. Consequently 
his payment is a sort of compromise, and a compromise, carried 
out, cannot be set aside. This seems more probable than the 
other, though it may be said that a compromise under which 
I pay all that is due is a rather odd one. 

The rules of neffoUarum geMo look rather dangerous to 
our eyes. A stranger is allowed to intervene in our affidrs 
without our authority, and so long bb his act is in our interest, 
is not prohibited by us, and is a reasonable administrative act^ 
he is entitled to be reimbursed. A person who pays my debt 
can claim to be reimbursed, and yet though the debt may have 
been due I may have intended for various reasons to delay 
payment. There are however some important restrictions on 
this right He must take extreme care, unless the matter was 

1 8m Aooazias, PlrMs, 9. 487. 
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T617 mgent^ It most hav0 bem in my interart, and if it it a 
matter in which we are both intereeted* it moet be dear that 
he ooold hare protected hia own intereata without mine, if 
he had not had my intereata in view'. It mnat haye been 
beneficial in ita inception: there ia no daim if what waa done 
waa not wanted^even though I may have benefited And where 
there ia the daim ita meaaore ia the benefit to me, not the 
coat to him'« It ia obviona that there mnat have been great 
difficultiea in applying acme of theee rulee. 

With regard to the dutiea of a AarM^it mnat be remembered 
that not all hia obligationa come under the head of quaai- 
contracb Hia obligation to pay the debta of the de c eaaed, and 
hia right to recover ficom debtcra to the eatate,are <m a diffiarent 
footing: he aucoeeda to theae, and they have the aame eharacter. 
in hia handa aa they had in the handa of the deceaaed It ia 
only the liabilitiea created by the will, a^.» lqpMiea» which come 
under thia head Indeed it ia practically confined to legaciea, 
for fdeioammiem of whatever kind are protected by different 
machineiy, not by an action in the ordinaiy aenae at all The 
whole conception of Jideioommiuum ia indeed a puaaling <me 
from the point of view of daaaification. It ia atiU diaputed 
whether it ia or ia not a praetorian inatitution. It ia neoeaaavy 
to diatingniah between the xi^ta and liabilitiea aa between 
the Aaret and the ybMaoantiHaarita and thoae ariaing between 
the JideioammiMfartuB of the h0r$dUas and the debton and 
creditori to the aetata Theae are preaumably praetorian ofrAk 
gaUofWi, for we are told that the Praetor gave utUei aoUmsB 
to and againat the fideic(nnfm$iarH$B. But thia ia due to the 
8c. IVebellianum (aji. 62) whidi, according to Qaiua, ezpready 
provided that the actiona available at dvil law to and againat 
the hem ahould be available to and againat the fidmeammi^ 
mjuriua. Perh^Ms the Senatuaoonault contained directiona to 
the Praetor, otherwiae it ia not plain why, if Gaiua reporta the 
enactment coneetly, a dvil form of action might not have been 
deviaed Aa between the Aaraa and the fiddoommiaaaiy the 
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oUigation is more diffioalt to define. It appean that the 
OMe of LudiiB Lentolus faioaght up together the questiinis of 
the Talidity of eodiciUi and of fideicammissa. Augostos aska 
Trebatiae and othen an hoo posrii redpL IVebatios replies 
that it is meet desiiable. Fortified l^ this opinion Augustus 
teUs the Consul to cany out oortain fidricommiami which affect 
the Emperor himseUl Labeo made codicils, and th^i their 
validity was universally accepted. Not long after spedai 
officers — fraetores fideioommiBMrii — ^were appointed to deal 
with such things by way of cogwMo. This st<»y leaves room 
for wide differences of opinion as to the nature of the obligati<MX 
thus created. It seems to be sometimes thought of as prae- 
torian, but the praetor had no share in the evolution, and it 
does not appear in the Edict. In actual bet it is of course an 
innovation by the EmpercHr, but the way id which it is made 
to rest on the opinions and actions of the greatest lawyers of 
tiie age indicates that it was intended to be regarded as a civil 
law development ct which the jurists provide us with many 
other examples. 

The duties aridng under common ownership are quasi-con- 
tractual, whether the community is created by gift, purchase, 
legacy or death. They are enforced by the divisoiy actions. 
Justinian speaks of these actions as appearing to be in per- 
$anam and m rem. They are really ta personam, the fiMSts that 
they have an odtucUoalio, and that the parties are actually 
owners, give them a certain appearance of being in rem. 

Hie obligations of a tutor have already been oonsidered. 
There are several remedies, but that which Justinian con- 
templates is the actio tuMae, the poiut being that the action 
against sureties of the tutor rests <m contract while the actio de 
raiiawihus dietrahendie rests on misconduct in administration. 

It need only be added that this Ust of four has an artificial 
air, as has becoi noted. Additions might have been made to 
the list, without passing beyond the civil law daims. Thus 
many cases which give rise to ccndictioneB might have been 
stated here, e.g., oondAcHo ob rem datL Many whidi seem 
admissible are excluded, though they are certainly within the 
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oonoeption, becauae the remedy is parely piaetoriaiL Nothing 
is said for iiwtanoe of those rights whioh are protected by inter- 
dict, or eyen of curofio, the remedy for which is a praetorian 
action, the aOio negaHorftm ffeHorum uUUs (oowtraria). It is 
not obvious why praetorian obligations are excluded here while 
they are admitted under the quaai-deliot& 

184. We pass now to a new type of oUigaiiOj that arising 
from a delict A delict is essentially a wrongful act involving 
ddui or ct^pa^ which renders the wrongdoer liable to an action 
for a penally, the action being brought by the person aggrieved, 
and the penalty beLog payable to hiuL Such a general definition 
covers many wrongs other than those mentioned under this 
head in the Institutes. As in the foregoing case, the Ust of 
four is a very artificial arrangement. It certainly menticms 
the delicts which for outweigh the others in importance, but 
it only makes four of them by treating as distinct delicts theft 
and robbery, the latter being really an aggravated form of 
theft. It is impossible to enum^nte those which might have 
been added, but metus and send earruptio are fomiliar ezamplea 

It is not easy to say ezactiy what is a penally, or what is a 
penal action ; indeed the jurists do not seem altogether clear on 
the point. It is certain that where a multiple of the damage 
inflicted was payable, the action was essentially penaL So also 
was any action in which the amount recovered mi^t exceed 
the loss to the plaintiff, as in the case of the Aquilian action, 
though here as in some other cases, for instance, vi bonorum 
rapUnvm, the damages included a restitutory element^ the 
setting right of the harm done. But an action was not neces- 
sarily penal because the amount of the condemnaticm might 
exceed any profit the defendant had made: indeed it is plain 
that this might be the case in almost any actioiL It has been 
said that the jurists dedare an action penal or not according to 
the need ct the moment without much regard for oonsistenoy. 
In view of our definition of a delict it is not very helpfiil to say 
that an action is penal if it aims at repressing a delict, but it 
is not veiy for wrong to say that in general such an action is 

S0~2 
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penal if its jpnmmj objeok is the imporing of • lorn oa • vraiig- 
doer, lather than tho oiynstaieiit of a property rdatioo. It 
nay be eaid that iomo of the blame tor aay inoooaistoiuaeB 
ought probably to fidl on the oompUert rather than on tha 
danncftl lawyen. 

Although, with an npptsnntt but haidly laal, axoeptioii in 
the caae of damnum, every delict involves an act, it does not 
foUow that evaiy one who is liaUe has shared in the aot A 
master is liable for any deliet oommitted by his slaw with hia 
privityS eertain aeeo mp liees are liaUe in theft, and the actio 
matuM is available against perK>as who have profited fay the 
wrongs In none of these cssee need this person liabla have 
done any act fiorming pert of the wrong, and in soma he need 
have dona no aet at all 

1S6. In modem systems of law, theft is treated as a crime 
to be met by punishments mtber than as an aotionable wrong, 
thong^ it is nsoally also a delict. In Borne too it was a crime 
as well as a wrong, and though in our sourpes the deliotal 
element is the most prominent by fiur, this is at leaet partly 
due to the fiict that our principal sources are ooncemed very 
little with the criminal law. It is made pUin that in later law 
the eriminal remedy was in actual ftct that most commonly 
used, and it is likely that this was so in the classical law, 
nipian indeed says that it is more usual to proceed criminaUy. 
No doubt the civil prooeedinge wero used <mly where the thief 
was in a position to pay the damages, which probably was not 
often the case. 

The cono^tion of ykrtem which is put before us Iqr Justi* 
nian was only gradually arrived at Traces remain wlucJi shew 
that Sabinus, one of the esrliest of the great jurists* took a 
much wider view of it. In particular, he lays much loss stress 
than do his successors on the element of guilt He makes a 
man liable for aasistanee, ope et contiUo, for acts wfaidi in &ct 
helpad the thief after the theft, and he and Q. Mucius Scaevola^ 
a still older writer, lay down the rule that any use by a dMentar 

^ !>. 9. 4. a, 8. * D. 4. 1. e. a. 
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in ezcMi of his righti under the wntmiat is JktrtumK He fttid 
oUieiB held also that there might be fiifium of \bxA. The 
requirement that the act most be with a view to profit, that it 
must be luori/aomdi gratia, ie emphasifled in the Digeiti bat 
it is not mentioned in the Institutes, and there is little tiaoe 
of it in the snrviving texts of the clasiicid agd, independent of 
the Carpu§ iuHs oMU&. Its antiquity i^ppean, howevw, firom 
the iket that Aulns Oellins dtes SaMnos as laying it down. 
But any attempt to apply the role to all the recorded cases of 
>%iftttiii calls for so wide a ooneeption of the notion that the role 
is of reiy little value. The only thing that need be said of it 
is that, as applied in ths texts^ it seems sometimes to inelnds 
almost everything bnt wanton destmetion, in others not to 
inclnde the desire for advantages other than oommoroial, and 
in others to exclude even some oases of oommeroial adiraatage. 
As might be expeeted, the texts which take the wider view 
are the older* The aidmia/urandl which figores in some texts 
as an essential does not seem to differ much from the o/nimui 
liusHfaamdi, and is of very little service. 

It has also been saggested that the conception ci fwrtmn 
po89e$$wm$ 9xAfaftwn uma as distinct types of theft is dne to 
the compilers, ij$. that the acts so called in Justinian's law 
would have been described by the clasrical lawyers as fitrtum 
by wrongfhlly depriving a holder of the use or of the possession 
of the thing". 

The owner is not the only penon who can have an oMo 
furH. The various utra in rem less than domintum were all 
pioteoted, and the unit of damages was the itiiere$$ik The usu- 
frttotuafy may have the action even against the owner, and th^e 
are few special principles applicable to these cases. The only 
thing that need be said is that the man to whom the usufraot 
is left has an aeHo fvufii if it is stolen, tiiough he has not taken 
possession*, and indeed the notion that prior possesidon on the 
part of the plahitiff is necessaiy to the action has little support 
anywhere in the texts. But there are three cases of iiKiresM 
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which are of epecial difficulty, and ihongh we hare not spaoe 
to disoiuB them in detail, a few wetds on eadi seem to be 
desiiable. 

The first case to consider is that of the i^fkBidior^ the holder 
with a ti» Ml ftT$&nam^ as to whom we are told that his right 
to the ox^ fiirU does not depend on the advantages he has 
loBt» bat on tiie UabUily he is onder to restore the thing to its 
owner. Two things must here be remarked. We are over and 
over again told that saoh a holder has the adio /urU, by 
reason of the Uabilily, and this withont any saggestimi that the 
liability does not arise nnless the theft was in some way due 
to his ctdpaK In some cases, however, this limitation of his 
lialnlity, and, as a conseqnence, of his rig^t of action also, 
is carefiiUy stated*. The saggestion is obvious that the cases 
in which no such limitation is stated are those in whidi he was 
under the special obligation of cuttodia\ which involves liability 
for theft, and of which it has been above suggested that the 
cases were in all probability much more numerous in earlier 
law than they were under Justinian. The other point is the 
somewhat remarkable rule that if such a person has acquired 
the aetio furU and afterwards becomes insolvent^ so that his 
liability to the owner becomes unreal, the action reverts to 
the domifiiis, the two rights being mutually exduaive, since the 
domtnus is not considered to have any tnterssM so long as he 
can call on the cktenfor to indemnify him^ But it is not in 
accordance with general principle that such a right of action, 
once acquired, should be lost because the tnlaresM cease& 
An owner does not cease to have the aatio fvrU, because his 
%nUru90 ceases from any cause. We are told that he has the 
action not because rea abest, but because ree afuiL The test 
is whether it ifiterfuit rtm non whr%pi\ Indeed the theory 
of inUreue in this case does not seem to be veiy thoroughly 
worked out. 

It is perfectly clear that a pledge creditor has the eustio 
farHj but not very much more is clear. There are differences of 

^€.g., OaL 8. 906; D. 47. S. li. 1. • <.^., D. 47. S. 14. U; lk.t. M. a. 
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opmion as towliether the nnit is the whole value <Mr hk interesl^ 
and as to whether his right of action ezclndes that of the 
debtor. The case is too oomplicated for disenssion here, bat it 
maybe remarked that there are several bases of tnisrsMsin this 
case. It mig^t rest merely on his possession (though it is al 
least donbtfiil whether mere possession was indeed enough to 
base an tntorMM) or upon his tt» rsfon^ionw, or upon his liability 
for culpa, or it may be a mere inheritance from fiduda. The 
texts appear to represent at different times all or at least the 
last three of these, and it seems likely thiM) the notion of his 
inkren$ as resting on his liability for culpa was the last to 
develop and tended to supersede the others^ 

The 6ofia>U0jM»a0Mor also has the actio yiirfi. HeiBSofiur 
treated like the holder of a usufruct that the unit of damages 
is not the frdl value, but that of his interest, but what has been 
paid in respect of his rij^t is not taken into account if the 
domtntts sues, so that» here, his treatment differs. His right 
does not rest on the right to usucapt, for the fiict that the rst is 
xiHoM is immaterial, and we are expressly told that it rests on 
what is lost^not on what might have be^i gained. It is not the 
nq^ative tnterssM, resting on ctt^pa^ for the bona fide po89€$9or 
has not this liability, and he has adio fwrti against the owner 
which the cbtoittor has not. We are told that he has the 
action "like a pledgee," but in view of what has be^i said this 
is not veiy helpfiiL Javolenus rests it on his po$$68sio, but 
other cases of mere paaeario do not give the aetio furU. On 
the whole the most probable view seems to be that it rests on 
his HIS rttentionis, which we have seen to be one of the fiictors 
in the case of pledge*. 

To give the aetio Jurii, the intereBse must be hane$tum. 
The rule is simple. Thus a mala fide po$9e88or cannot have the 
action though he is liable for culpa. A depositee who dclo 
feocrit in respect of the thing has no oMo furU if it is stolen^ 
for his liability, on which his interesee depends, is due to his 
doiua. If a thing is stolen from a thief it is the owner, not the 
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il»t tliieC who has the aatio fmiL But to say that his tuMr* 
9t$$ must be hmMum le not to say that he most fiot hate 
behaved diahoiieatly. It ii hi« inltareBm iti tiie fw whMi is 
material, not hie general oonduot Thus if I steal a man and 
he steals from me, I have the actio /brti, my inMrsMv is honest 
enottgh, ihoagh I am not If a fMo lends the ptvperty he is 
aoting dishcmestly, bat he has the aoHo/urH if it is st(den^ 

These propositions as to the natote of the intetmfie ^rbkh 
give an a4^furU have been, and still aie, tiie subjeot of agood 
deal of oonttoversy. The view has recently been proponnded, 
with a good deal of textual support, that in dassieal law, while 
an owner had the aci4o JkirH if there was no other person 
interested, no right less tiian ownership, of any kind, gave the 
aeUo /wrtif except against the owner himself, where he was the 
thief la all otiber cases the right to bring the aeHo finti 
depends, in this view, on the ftct that the holder is liable for 
otfsfckfja. Tins is a rale fiuniliar in the case of persons having 
only a HIS {ii perMwm, but by those who hold the opinion now 
stated it is held to cover the case of asufrttctoaty, pledge 
imditor and others. Where tiiis ifnJtetm$$ exists that of tiie 
owner is excluded. On this view the tuisnMs based on 
liability, instead of being, as is suggested above, an imperfectly 
developed institution, must be regarded as ancient and funda- 
mental. In Justinian's time, aeoording to this view, the notion 
of oualodia has disappeared, tiiough the word is here and diere 
retained, and there has developed an inim^$$8 based on itfiu in 
rsnt less than ownership^ The confiised state of the texts is 
said to be due to the imperfect way in which these changes 
have been registered therein*. 

1S6. An accomplice is as liable as the principal thief if he 
has helped by what the texts call ctps ^ coasiUo. The two 
fectors are necessary: actual physical hdp does not create 
liabilily unless it was done with the intMtion of helping*. 
Gonversely, advice or encouragement is not enough unless it 
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amoniits to aetaftl help. Advioe to oommit a theft does not 
oieate liability: advice how to commit one doea There aeema 
no tiaoe in the Digeat of any liability aa aooomplioe bt any« 
titing done after the thefts though^ aa we have joafe aeen, the 
dder lawycn had held that aaaiataace after the theft might 
inffloa So too on the one hand Celaoa ia qnoted in the Digeat 
aa laying it down that a man ia liable aa aa aaoomplioe» if he 
has in fret helped, not in cider that the thievea ahonld ateal 
the thing, but merely oat of apiteH TUa preaamably meana 
no more than that oonaoioiia help to the thief ia enou^ what* 
ever ulterior motive may exiat. On the other we learn that the 
Vet$rm had held that a man who aiimmoned a mole driver to 
court, dolo mdto, with the xeanlt that in his abaenoe the mulea 
were stolen, waa liable, though the text aays nothing of any 
intent that they abould be atolen'« We are told however by 
Paul that if I break down a door, and-gooda are stolen in con* 
sequence, I am not liable unless I contemplated this rsenlt*. 
Paul ia late, and we are elaewhere told that the viewa of the 
Viierei had been abandoned later, and that no one waa ao 
liable unleaa there waa actual help and e&fmUum maUgmim\ a 
vague arptthet which doea not really clear up the matter. It 
may be well to remark that there is no special action fiir 
aceomplicea: a man who ia liable in thia way ia a^ur n$o mnitf- 
ft$kte: he cannot be a Jiur fna$i\futu§f aince, aa he doea not 
actually do the act, he cannot be cau^t doing it 

There waa much diacussion aa to the exact meaning of 
/wrtum moai^Mtem, and many modem commentatora have given 
much time to the teaaona for the wide diatinction in penalty 
between thia form of theft and fintmn Me mam^Hkim. One 
point however, not unimportant^ haa not received much atten- 
tion. We are told that the thief muat be dflpreftafiaua in the 
frct^ and while there ia much dirnmaiion of " in the foot," there is 
little of depf^i0iisu$. "Caught" is a convenient tranalation. 
But in ordinary Bngiiah speech thia may mean either obaerved 
or cq;>tured The general verdict of the texta, m., ao for aa can 
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be infaired from actaal dacisionB, is that capture is needed. 
Bat in one text in the Digest Jnetiniaa citee Cekiu as holding 
that deteetion was enoughs and in the Inetitatee he adopts this 
view. This limitation to capture makes the delict of robbeiy 
more important. It imposes a penally of fonifcdd on those who 
steal witii violence, a Ssict which must commonly have inv(dved 
detection in the act, though not necessarily captors. As the 
fourfold recovered included the value of the thing, the action 
was of less value than fwrA manifuliy and it had the fiirther 
disadvantage of being limited to a year. More correcUy it is 
in 9mplum after the oimmm utiUa Here it merely competes 
with vimdicaJfio or eondiotio JvrHva, but it has the advantage 
that condemnation involves infiimy. 

We are told that in all these cases the owner has either 
a mndicatio with its ancillary remedies (interdicts, actio ad 
eMbendum\ against the holder whoever he may be, (ur a 
eandietio /urHva, against the thief or his hein whether in 
possession or not The fonner group of remedies has nothing 
to do specially with theft, but the latter is devised for this 
particular case. It has the peculiarity that, as Gains states 
the /brmnJa, it alleges a duty in the defendant to transfer the 
ownership (dare), which is impossible, since the plaintiff has 
not ceased to be owner because the thing has been stolen. 
Qaius gives the practical explanation that this is to give the 
injured person every possible way of getting the better of the 
thie( but as has heesi said, this is a good reason for requiring 
difficult things of the thief but not impossibilities. It is 
supposed by Mommsen' that it is a gmeralisation ot the aeUo 
rerum amotairum, the action for compensation where a theft 
had been committed by a wife, or other person against whom 
an infeming action could not be brought But the latter is, it 
seems, an acHo in factum^ and it is difficult to see how a stricU 
iuris action should have arisen out of that It is however 
highly probable that it was at first only applied where the 
thing had perished, or was out of the hands of the thie£ None 
of these points however justifies the anomaly. 
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The delict of wrvi corrupUo, which conflittB in making a 
riave jbymoBXiy, mentally or morally worse, has no connexion 
with /urtum, bnt a cnrions case is discnssed which involves 
them both. A tries to induce £*s slave to steal from his master. 
The slave infinrms the master, who tells him to do what A has 
saggested. Qains takes the sound logical view that there has 
been no Jurtum because the master assented, and thus it was 
not inmto dandno, and no aervi cormpHo because the man 
was not in fiict corrupted. What has happened is in fiust an 
attempt to commit these delicta Bnt Justinian, feeling that 
there oug^t to be some remedy on such &cts, lays down the 
astonishing rule that B is liable on both counts. Hard cases 
make bad law: the tendency to make every rogue a thief, if 
possible, has not be^i without influence on our own law. 

As we have seen, JZopina, or robbery, is in fiict theft with 
an element of violence: it involves bad fidtL But in the later 
law it was provided that violent seizure, even in good fidth, 
should involve a penalty. Sporadic legislation against violence 
is common in all historically known ages of Rome : this parti- 
cular provision is no doubt an admission that in the increasing 
disorder of the fifth century the ancient remedies by the 
interdicts iincb vi and quod td ani dam^ which had but little 
penal character, had proved insufficient. 

137. The Aquilian action for damage to property gave a 
right to recover the highest value the thing had had within 
a certain previous time. As this must in many cases have been 
no more than that it had at the time of the wrongdoing, the 
action is not noticeably penal except where the damages are 
doubled for denial of liability. It is true that the damages will 
commonly exceed any profit to the wrongdoer, who may have 
made none, but this is not enough to make the action penaL 
Tet it is absolutely and always an acHo poenal%8\ and this 
as to the whole of the damages, not merely as to the penal 
element it may ccmtain. The point is that its repressive cha- 
racter is more prominent than its resUtutoiy effect Singularly 
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littfe is sftid M to the measure of damages in oases ooming 
under the third chapter. From the exptees statemmts of the 
law it is not quite dear what is the meastire of damages 
under the third head. The words ate ^'qvumiti ea rw erU, in 
dMms tngmta protdmkK" If this means the whde value, 
the eflbot would be to induoe a penon who had damaged any 
pr op ertj to destroy it altogether, unless indeed he oouM olaim 
it» whicdi also would lead to abuses. There is however some 
eyidsnoe that the amount payable wis the diflbrenee between 
the value of the property after the damage and the higheet 
value it had had at any time within one month befiire the 
wrong was oommitted*. 

It is clear that oontributoiy negligence was a defence, whei^ 
the harm was itself negligent This must not be considered as 
one neg^igenoe set off against another: the rule seems to be in 
&ct the same as in Bng^h law, that to create liability die 
n^ligenoe must be the proximate cause of the damage; thers 
must be a relation of cause and effect between the act and the 
damage. Among the best illustrations ot this is the case of 
the man who is injured and dies fifom neglect*. The wrongdoer 
has not killed hiuL This opens the question whether the same 
rule is to be applied where the act was wilftil, and there is an 
intervening cause which leads to death* Apparently the same 
rule is applied, though this has nothing to do with contributory 
negligence^ 

The slightest negligence creates liability*. This raises a 
question as to what the rule is in the case in which a thing is 
in the hands of a depositee and he injures it negligently, but 
not witii such extreme negligence as to make him Ikble to the 
aetto depoiUi. If he is liable 00 Aquilia the rule in deposit is 
somewhat illusory, at least so Ihr as the actual depositee is 
cenosmed, as opfO&eA to his her^, who would not be Hable 
$m ddUfto. The matter is much disputed, but the supporters 
of the view that even here the liability is for slight n^gence 
ace in tiie majority. The textual authority is scanty and 
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obvpar^, and mveh of the rMaoning i« a pnoru One text is 
fir^y nMd by the rapporten of eaeh view* But the msttar is 
too cmtroveraial to be oonaidered bere^ 

We know that in eertaiii caaea an Aqmlsaa action lay and 
in otbera an actio fifM or an oofie m/doliimi The field oorend 
by tbeae two praetorian e^^tenaioQe ii that of damage dcme not 
to the actoal thing or not by the aetoal perw>n of the wnmg* 
doer, or neither* bnt how thia field waa divided between them, 
or whether it waa divided at all, ia a moat diffioolt qneation. 
The epeoifio statement in the Inatitntea on the point diaagreaa 
with Gaioa and with the I>ige9t. Lenel' ia of opinion that the 
expression actio in factum as used here doea not neoessarily 
mean an action witii » form/uHa tvi foctwm, bat may mean an 
action setting out the ftcts, whether it is ui fo/ctm^ or ^ fii#, 
and actio utUu e Uge Aqoilia may mean one which is in effect 
an extension of the Aqqilian action whether in im or in factum^ 
and that the jurists used the names rather at haphaaaid. 
There is a farther point. In the cases in which the aetion waa 
really in factum oonctpta, was the substantial effect as under the 
Isff Aquiliai m. condemnation for the highest value, and double 
in caae of denial, or was it simply an action for compensation? 
The texts do not tell us: the former solution seems to be most 
widely, but not universally, accepted. 

Aqnilian liability depends on an act. There are some casse 
which look like exceptions^ e.^., that of a man who bums hia 
grass and does nothing to check the fire when it threatens to 
pass beyond his bordeis, or does not watch a fire, so that it 
bums his neighbour's house'. But though these look like cases 
of mere omissionf it will be seen m careful examination that 
there is always a previous act^ or positive undertaking, which 
imposes the further obligation to watch: the act may be remote, 
but it is there. The point is however disputed* 

The Aquilian action may concur with an acti<m on contract^ 
where lor instance a man boiiows a horse and founders 
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The texts are in oooflict as to whether both actions lay. l%e 
most probable yiew seems to be that the AqniKan action^ being 
purely penal, did not bar the other, technically, but that if the 
plaintiff did not giye secority not to l»ing tiie other action 
and did l»ing it, the defaodant wonkt be released, officio ntiieiB. 
This effiBct produced by procedural devices nltimately became 
snbstantiye law, and the Aquilian action came to be regarded 
for this purpose as fnuBfo. It barred any action on the ocmtract 
on the same &ctB, while if the action on contract had been 
brought first, the delictal action lay only fxx any excess which 
could not have been recovered under the earlier action. But 
all this is disputed^ 

The action may concur with another action on deb'ct Here 
the law is obscure by reason of the multitude of conflicting 
texts. It is clear that in classical law the rules were not 
settled The possible ways of dealing witii such a case are very 
numerous. So too the d^[ree of connexion between the two 
delicts may not always be the same. Thus one effi^t may be 
two delicts, or the same act may cause two effects. If to these 
fiMStors is added di£terence of opinion am^mg the lawyers as to 
where the lines should be drawn, the confused state of the 
texts is easily accounted for. Mommsen* considers the rule to 
have been that if the two delicts were of distinct character, 
morally, either may be sued on after the other, for any excess: 
if they are different remedies for the same evil, one bars the 
other. He appears to hold that in later classical law they woe 
never wholly independent if th^ were one act He remarks 
that such a rule is very difficult to apply. Eariowa* thinks 
they were originally independent if based on different statutes, 
and that if one was ediotal, (ur both were, it was a question of 
the praetor's intention, but that in classical law the surviving 
action was always barred by some procedural device or limited 
to any excess. Pemice^ holds that Justinian adopted Paul's 
view, which he states to have be^i that where (me ^kct 
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ooofltitatee two deliets the action surviyes only for any excess, 
but that if the act has two distinct delictal eflfoete they are 
quite independent. 

The action may concur with a criminal proceeding. Here 
too the texts are very ccmfiising. Mommsen holds that so long 
as the old mminal procednre lasted the private action would 
not lie if criminal proceedingB had been or might still be 
bnmght, with the exception that they are quite independent if 
the delict is a wrong to property. In later law he thinks no 
general rule is possible, but so fiur as the Aquilian action is con« 
cemed, it is dear that neither boned the other (except^ in 
practice, where the criminal punishment had been capital), at 
least in the later law^ 

188. The delict of Iniuria differs from the others men- 
tioned in the Institutes in a noticeable way. It is defined not 
in terms of the harm done, as they are, but of the motive with 
which it is done. It is anything unlawful done with the object 
of insulting. This kind of wrong is cleariy the creation of a 
fidrly developed civilisation. Though iniuria is mentioned in 
the XIT TaUes, it does not there mean insult, but violence to 
person or property. The malum oarmen of the XII Tables is 
not libel or slander, but magic incantations which are likely to 
injure crops or cause other harm. Ccmsiderably later, remedies 
are given by the praetor for defiunatory woids, and about the 
end of the BepubUc an acUo iniyriarum appean which aims 
at repressing insults. Oradually under juristic influence it is 
extended in its scope, since there are many ways of insulting a 
man beside calling him names, until in the late classical law any 
wanton interference with right is regarded as an iniuria, it, 
on the evidence, it appears to have been done with intent to 
annoy or insult, or to lessen the esteem in which the injured 
person is held. 

Iniuria difSen also from the other delicts in the mode of 
estimation of damages, which were obviously difficult to fix in 
the case of insult. They vary in each case, not merely with 
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the grtmoBm of the izMmIt, bat $iao aeoozding to the poeitioii of 
the penon iaenlteiL 

Thefiict that an Mfffia is otrotf, either becBOM of the Datave 
of the wrong itself, or of the poUieity of it, or of the gtatu of 
the penon iiiaidted, led to certain wdl-known diffiBraaees in ii^ 
ment, not each as to call for dieeaaiioD. It may however bo 
worth while to say that the texts do not really justify the view 
that the distinction was a clearly defined one: it was for the 
praetor to deckle whether the tnonrui was airom or not» and to 
issoe the /ormula sooording to his eenelnaion; the focts jest 
mentioned are only such indications as would guide him. 

The manner in which the whole proeeeding is stated in tho 
sources shews that it was essentially intended as a i$laimm for 
the wounded amour prcpre of the insulted man. Hence it was 
that unless he had shewed, at the time, that he was stung, 
the action did not lis, that he must bring the aetioa within 
one year, and that though he died within the year his heir 
could not bring the action or continue it^ unless it had reached 
litis wnUtiaiio. 

The foet that if insult were intended to a man the action 
lay, even though the wrongful act or speech had no direct 
referaice to him, led to the possibility that sevMsal pencils 
mij^t have an action for the same inaultb Thns» for aa insult 
to a jQiMafamilioM, hii paierfamiUaB, besides the action which 
he might bring on behalf of his son, mig^t have one on his 
own account, and they were quite independents For an insult 
to a woman, she, her husband and her father, mi^t all have 
actions. For an insult to a slave any person interested in him 
might conceivably have an action if intent to insult him wss 
proved. Where a common slave was insulted each of Us masters 
might have the action, and we are told that the damages would 
not necessarily be proportionate to the shares in the man, but 
would be affected by the position of the plainti£ It must be 
admitted however that the texts are in apparent conflict on 
this points 

The master's action for an insult to his slave might be 
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either $uo ncmin$ or iem nomine, the former if there was 
intent to insult the master, tiie latter if there was not. But in 
both oases the itduria mnst be atroa, a matter as to which the 
Praetor himself decided. There are however two points to be 
mada If tiie insnlt to the slave not only was intended to insult 
the master bat was actually expressed to be such, this restric- 
tion does not apply. It was a direct iniuria to the daminua, the 
slave being only the medinm throngh which it was inflicted. 
On the other hand, if there was no intenticm to insnlt the master 
at all, the Praetor^s action ssm nomins lay in all probability 
only where the fnttirta was, so to speak, flagrantly ainm, a 
higher standard of a^roffUaa being taken titan in ordinary case& 
It is provided for by an edict which gives it in cases of Verbe' 
nsUo or nnjnstified tortore, and adds that it will be given in 
other cases, cauaa cogniia. The other cases must have been of 
something like the same degree of atrocity. The whole rale 
seems to be a praetorian extension of a provision of the JM 
Cornelia de tnuimt, which gave a special remedy for varberoHo 
of a freeman or violent entry on his house. 

The class of Quasi-Delicts is not found so called beforo 
Justinian, though the eases discussed by him under this head- 
ing are not new. For Qaius they are grouped together with 
quasi-ccmtraot in a class called Vcuriae oauaarum fyurae, which 
however he does not mention in his Institutes. They are all 
praetorian, but it is plain that the short list of the usual four is 
for from exhausting the list of praetorian obligations which 
have not been dealt with under earlier heads. Justinian's 
language suggests that they are all cases of vicarious liability, 
cases in which a man is made responsible for an act which was 
not, or at any rate need not have been, committed by him or 
with his privity. This is obviously true in all the cases men- 
tioned except that of the unjust judge, and even here the name 
given to the wrong, litem euam facere, brings in the notion of 
liability for another's act. In the case of rankeepers and others 
liable for the malpractices of their servants the case ia practi- 
cally one of insurance, resting on grounds of prudence which 
have led to the establishment of similar rules in other 
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legislation. It is somewhat odd that the text makes an attempt 
to explain it on an altogether untenable gioond. It is said that 
there is a certain negligence in the employe for having set the 
service to unsuitaUe men. But it is evklent that no amomit 
of care in training or selecting them would save him from this 
liability. 

189. The subject of delict may be left with two remaiks. 
The obligation on a delict was in some cases ended by lapse of 
a veiy short time, as we have just seen in the case of tmuno. 
This is no doubt due to the fiict that these remedies originate 
as substitutes for revenge, the desire for which ordinarily cools 
with time. This origin also accounts for another rule of an 
exactly opposite tendency. Delictal obligation is permanent 
in a special way. A person who is oapUe m%nuiu$ is, as we 
know, a new man, and his old obligations cease to bind him. 
But this is not true of obligation on delict. We are clearly 
told that a man did not cease to be liable for his delicts by 
undeigoing oajritia deminutioK Thus, if a man who had com- 
mitted a theft chanced to be enslaved, and afterwards regained 
his freedom, he could still be sued upon his theft, though his 
obligations on ocmtnct would not revive. He might be a new 
permma, but he had the same body on which vengeance couU 
be wreaked. 

It may also be pointed out that it seems clear that a mere 
pact was a defence on an action for delict, not as in other cases 
merely a praetorian defence ope tmoeptUmia^ but a complete 
defence at civil law. This is no doubt due to the feet that the 
XII Tables expressly so provide in relation to a certain class 
of delicts'. 

140. The last topic for discussion in connexion with the 
law of things is the question, how &r, and under what circum- 
stances, the act of another person can acquire obligations for us 
or put us under obligation to a third person. 

^ D. 4. ff. a. 8. * Bnuu, Fontes, 1. 39. 
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So &r as (xmoerDB the aoqnimtion of obligations thiongli 
slayes and JUnfamHiaa, the rales are in general those which 
we considered in ccnmezion with property, but thwe are some 
points which need mention. 

The acquisition does not rest on any notion of agency or 
representation, since it occurs even though the transaction were 
prohibited by the master. As the slave is incapable of any 
rights, the acquirer is the master at the moment of the con- 
tract^ even though a condition of the contract is not satisfied 
till the slave has, for instance, been freed But though a 
slave's capacity is entirely derivative (and thus he cannot be 
an adsUpukUcr, whose rights are personal to himself), he can 
acquire ior a lunatic master, being thus gifted, somewhat 
illogically, with capacities which his master has not^ The 
individuality of the slave is recognised, however, in many ways. 
Thus if it is he who contracted, any notice necessary must be 
made in general to him, and his knowledge will bar the master 
from an action on the ground of dolus*. 

Since the slave is incapable of a right thwe is a rule that 
if he stipulates for a right to be conveyed to him, mihi dart, 
the stipulation is void as being impossible. But in many cases 
this is eluded by construing the technical words descriptive of 
a ri^t in a non-technical way, though the result of this is 
often that the master acquires a right entirely different from 
that which was intended. Of course the difficulty does not 
arise if the slave avoids the word mihiK And where the 
stipulatio is for some advantage or privilege to the slave not 
amounting to a servitude or tuB, there is no difficulty. But 
as the Institutes tell us, the master gets only what the slave 
bargained for. If a slave stipulates for permission f<Hr him to 
cross a field, this is not a servitude : it is a mere contractual 
right But the contract is f<Hr the slave, not the master, to be 
allowed to cross it. Hence though the master can enforce it, if 
necessary, it is only through the slave that it can be enjoyed : 

1 D. 41. 8. 38; P. 45. 8. 40; D. 97. 8. 1. 16 (org.). 
* D. 31. 3. 89. 1; D. 41. 4. 4. 17. 
< D. 45. 1. 88. 8-0; D. 46. 1. 180. 

21—2 



824 AequisUion tkrwgh Thwd PrnUn 

it is litually ocmstrned: jttae fasti emit mm krmtnmt ad 

As to li^ts «9 cMido, they are acquired in the same way. 
Theft from a slaye is theft 6om his master, and the remedice 
far it will remain with the master though the shtTe passes oat 
of his ^^uitiUci^ 

Tb^ penymal nature of obligation is expressed in the &ct 
that no obligation oould be acquired through a third penMm, 
outside the famiUcL "Sot was this rule ever relaxed so ss to 
allow acquisition by iure gentium contraets, as was the same 
rule in acquisition of property. Even under Justinian, if a 
fiiend purchased a thing in my name, and took deliveiy for 
me, the thing would vest in me, but I could not sue on the 
oontraot except in certain urgent cases*. Of course the rale 
mig^t be more or less evaded by such devices as praouraUo in 
rem steam, but this is at best an assignment of contract subject 
to the defences which might have been available against the 
original contracting party: it is very Sbh from agency. 

14L On the subject of the imposition of liabilities on a 
man through the act of another person, there is a good deal 
more to be said So fiur as persons outside the faumilia are 
concerned, the general rule, here also, is that no obligation can 
be imposed on a man by their contracts or their delicts. In 
relation to contract we have already seen that there might in 
certain cases be an actio ad eaemplum inetitoriaep on a contract 
by a third person, the action being itself an extension of the 
actio inetitoria, to which we shall recur. With regard to delict 
there are also exceptions, but these are matter of express legis- 
lation, oa the part of the Praetor. The case of a third party's 
liafailily for metua is perhaps an instance. The cases of res 
deieotae et efftisae and of suspension to the danger of passem 
are also instances, though the acts of the unknown third party, 
for which the occupier is liable, are not always delict& A slave 
guilty of the deiectio can, if identified, be noxally surrendered'. 
And the last quasi-delict mentioned by Justinian is a remainder 
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of a rather elaborate scheme of remedies designed to meet oases 
in which the danger of wrong was great bat the oircamstanoes 
made it practically impossible to find the actaal wrongdoer. It 
is not possible to go into details, bat it may be said that there 
were two edicts, which have become confosed in tiie Digest^ 
one dealing with robbery and damage done by the pMiooMu* 
or his employees in the collection of taxes and the other with 
theft by them. In one of them, and probably in both, the 
ffMvxLfwi^ is made liable for these acts whether the employees 
are his slaves or not^ and with no need for identification of the 
wrongdoer. Again there was an ocAio tnyhe^m against tiaiftotf, 
oattfNmet and sloiufam* for theft <Hr damage conmiitted by their 
employees whether slaves or not, thoag^ it seems that here the 
actaal offender most be pointed oat. And these tiatilas, afe. 
were ander the obligation to accoant for what they received, as 
has already been said. This has no necessary connexion with 
delict^ bat it is in point here since, thoagh the jEsu^ts were shewn 
to be a delict, there was no qnestion of noxal liability: the 
notttotf, tffc. are liable personally in fall'. 

142. The liabilities of the paJtmfounMa» on contracts by 
slaves and JUUfamiUaa are enforced by a well-known groap of 
actions. If he expressly aathorised the contract he is liable for 
the whole debt {oustio quod iuuu), as he is also if the contract 
was made in ccmnexion with a basiness to which he had ap- 
pointed a son or slave, ot even an oatsider, manager {acUo 
ingiitaria), or where sach a person had been appointed to 
command a trading-ship and had contracted for its pnrposes 
{actio exemiaria}. If there had been no sort of aathorisation 
he was liable to the extent of the pecMum of the contracting 
son or slave, and to the extent to which he himself had profited 
(actio do pocuKo et in rem wr8o\ having however the right to 
dedact what was dae fiom the slave to him, while if the master 
had been aware of the slave's trading he was liable to the extent 
of that part of the poctditm which had to his knowledge been 
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80 employed, without any each right of deduction, bat a right to 
claim with the other creditoFB {cuiio trOnUana). These liabili- 
ties are created by the Praetor^s Bdict and the words in which 
the rules were laid down are fiurly well known to us. As might 
haye been expected, the Edict contents itself with laying down 
these rules and says nothing of any general principle which may 
underiie them. The jurists, so fiur as their observations survive, 
do little to help us to fix these principles, and it will therefore 
be well to give some attention to each of these action& 

The aeUo de pecidio, with its limited liability, looks at 
first like a case of carefully guarded agency or representatioo. 
Ulpian, indeed, speaks of it as a case in which the third party 
relies on the p0culivm\ but a little examination of the rules 
will shew that the basis of the Uabilily is certainly not any 
notion of representation. Most modem systems of law (our 
own is the chief, if not the only, exception) require, as a con- 
dition of the principal's liability, that the agent shall have 
contraiAed expressly as agent, so that the third party knows 
that he is not dealing with the principal directly. The actio 
de peadio had no such requirement llie third party need not 
know that the person with whom he was dealing was not the 
principal, or that he had a p$oulium\ Indeed it is by no means 
dear that at the time of the contract there need have been 
a grant of p$oulium : it is certain that there need have been 
nothing in it provided there was when it was sued on. All 
systems require actual authorisation, express or tadt, or lati- 
ficaticm: authority is the very essence of agency. But the actio 
de pmndio lay even though the master had prohibited the 
contract or forbidden the slave to contract at all, and this to 
the knowledge of the other party'. All this does not look much 
like a recognition however imp^foct of the principle of agency 
or representation: it looks rather as if the Praetor and those 
who interpreted tl^ Edict started fix>m quite a different notion, 
which resembles a limited insurance. The person who provides 
a man with a peculium has to run the risk of its loss by the 
person to whom he has entrusted it. The rules of the actio 

1 D. 15. 1. 89. ^. *0. 6. laS. < D. IS. 1. S9. I, 47. JN^. 
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is pecMo are so folly reoorded that we can Bpeak with some 
confidenoe on this point The case is different with some of 
the other actioDS of this gnmpi Although they are discussed 
at length, and we have in some cases the means of reoon- 
stracting the Edict and the fonnQ]% we fiod on reading the 
texts that a number of what seem to ns the meet elementaiy 
points are left open, are not indeed so much as mentioned, so 
that, so &r as they are concemed, we are left to make our own 
inteipretation of the Edict. This has of coarse given rise to a 
great mass of controversy into which it is impossible for ns to 
enter. It may however be worth while to indicate in regard 
to some of tiiese actions jnst what the open qnestions of 
principle are, and what are the meet widely held opinions as 
to their solntioD. 

The aetio d$ in nam twrvo, thongh ordinarily it is only a 
daose in the actio de pmndio may be considered, indeed it is 
considered in the Digest, as an independent action: in fiust 
one of the unsettled questions is the problem whether it could 
be brought in a case in which the slave never had a peadiunk 
But a more interssting question is this: what constitutes a 
vmrmo m rsm domim 1 According to one view anything is 
a vermun which has been afqplied to the master^s concerns as 
opposed to those of the peculium, the questiim always being, 
was there an increase of the mastoids wealth, as opposed to the 
peeuUum} ? According to another view there is a wrtio only 
where the slave has applied the property in such a way as 
would, if he had been a third party, have given him an acti<m 
«9 negotiia gestUK According to a third opinion there is a 
vermo only if the third person who is suing had handed over 
the property with a view to its being applied to the mastoids 
concerns*. None of these opinions is proved by the texts: 
perhaps none is wholly conauBtent with them. On the other 
hand each finds a good deal of support in them. We will not 
attempt to decide between them : it is enough to say that it 
is a rather hopeless thing to attempt to decide for Boman law 

1 t.p., D. 15. 8. 1. gr. * t.t.9 D. U. 8. 8. S. 
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these. Where the creditor knows that the master was aware 
€i the slaWs dealings he need not rest ocmtent with the aelio 
de pecidio, which may be futile, if the slave is deeply indebted 
to his master, but can call upon the master to distnr3>nte the 
p$ouUmn or the part of it which he knew to be employed in 
the trading, among the varions creditors pro raia, he himadf 
having no prior xig^t. It is thus a sort of bankmptq^ <tf the 
slave, the administratcnr being the master^. If the master fiok 
to distribute the fond properly, then, and then only, is the aeiio 
trUmioria available*, gaining its name from the previous eocofio 
Ml tnbiOum. The action does not lie tor mere error or n^^- 
gence, but only for dofttf*, and thus it has a certain delietal 
chaiacter which marks it off sharply from the other actions of 
the group There is some controversy about the matter, but on 
the whole the better view seems to be that it was not treated 
as delietal but as ccmtractual. Thus it is perpekaa^ and lies 
against the Asrstl It is penal to the extent that the defimdant 
must hand over what he would have handed over apart fiom 
doliit, and thus may have to give more than the pmndwm now 
contains, since there may have been diminution by accident 

It will be noticed that Gaius desoribes this system of 
remedies as available only for contracts by slaves and JiUi^ 
fomMoA For the case of persons in manua and civil bondsmen 
he has a difierent story to tell, but it is so defective, owing to 
the state of the manuscript, that what we can read is rather a 
pusile. He says that for persons in these positions the rule is 
that on their contracts iAiepaterfamUUu may be sued, and, if he 
does not defend in 9(didum, the goods whidi woukl have been 
the property of the man or woman may be seired and sold We 
have seen that this is the law for contracts by an adrogakts^ 
made before the adrogation*. If this is to be applied in our 
two cases to the same cases of contract, we have the difficulty 
that the bondsman must have been, and the wife may have 
been, alimd iuria before, so that there could be no jtoperty 
imswering this descriptioiL No doubt the result is just : there 
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IB no roaacm for making the present paterfamHiaB liable, as he 
has receiyed no benefit, and there were always the acHo de 
pmndio omiaiiB, and in apfKopciate cases the other actions, 
against the former paim;fijm!Uia8. Bat on this view the aUnsion 
to the person in bondage is meaningless, and it has therefore 
been soggested that the case contemplated is that of a woman 
9m uftm who has passed into bondage in the process otooempiio 
fidudae ooumo. In any case we are nninformed as to what seems 
the practically more important case of contracts made after the 
entiy into the fionily group. It seems a foir inference fix>m 
the langaage of Gains that the ordinary edictal actions, de 
pecuUo and the rest, did not apply here, at any rate without 
restrictians. Tet elsewhere he seems to put these persons and 
slaves on the same levell It seems to be sometimes held that 
bondsmen and women m manu were absolutely incapable of 
binding the jwtof^mtUas even at praetorian kw, but in foot thero 
seems to be no material for forming any opinion on the subject. 

14& The liability of the paierfiumliaB for delicts com- 
mitted by members of the famUiap nozal liability, as it is 
called, by reason of the rule that the master may either pay 
damages or suxrender the wrongdoer (noooa dediiio), is a subject 
<tf great practical importance, owing to the prominence of slaves 
in the law. It is observable that while the civil law rejects 
any Uability of the master on the slave's contract, this limited 
liability for his delict is recognised so early as the XII Tables. 
The cause of the difference of treatment is that this is not 
contemplated as liability on any Migatio incurred by the slave. 
It is the slave himself who is liable and on whom the iiyured 
person will claim to wreak his vengeance. The rules date firom 
a time when vengeance was regarded as the legal remedy for 
delicts, and the mastez^s payment is not thought of as a 
Uability of his, but rather as a right. He may, if he will, save 
the slave for himself by paying a ransom for him. In course 
of time the rules come to be regarded as expressing alternative 
liabilities of the master: he may pay or surrender the slave, 

1 OaL8.104. 
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and indeed texts are not wanting in whieh the payment is 
stated as the primary liability and snnender as a fiusnltatiTe 
mode of lelease from this l]alAltty\ But this oon o ^ition, 
though it may be said to represent longhly the classical law, 
is a complete reyeraal of the <»ig]nal oimoeption of the liability. 
Nozal liability depends in some cases on a statate, such as 
the XTT Tables or the Isv Aqnilia, in others on the Edict, as in 
the cases of Rapina and Imuria. It fidlows from this Aat its 
principles are not necessarily nniferm. Where it is based an. a 
statute, the exact words of that statute haye to be interpreted 
and applied. Thusweknowthat iny«ifiiiifia6o9ia>!clsjNNW8M>r 
is liable ht the delict of the slave, and therefore has no action 
against the daminM for any theft committed by the slave 
against him. Further we are told that an owner is not liable 
for a theft by a fugitive slaved All this appears to be the 
result of interpretation by the jurista They conceived the 
liability as resulting not so much from owneiship of the dava 
as from control over him, which they call potoffos, using the 
word here to mean physical power, iirespective of ri^t. There 
are however certain texts which lay down a diflforent rule far 
the case of damnmm. The hcna fids pauesKr is not noxalfy 
liable for a damnum committed by the slave. On the other 
hand, he has a noxal action against the domdnuB for a dammmm 
by the slave to his property, and a dominua is liaUe for a 
dammun by a fogitive slave*. It is also noticeable that no 
text ever speaks of potesUu as an element^ in the liability far 
damnum : it is always made to rest on dominium. It has tiiere- 
fore been suggested by OirArd^ that there is something in the 
language of the lea Aquilia which accounts for the diSinenoe, 
and makes the dominus always liable and the bona fide poeeeaeor 
never liable. Oirard haasards the conjecture, and though it is 
only a conjecture, it is an extremely plausible one, that the 
lost clause dealing with noxal liability contained an emphatic 
reference to the daminue as the person liable, just as we know 

1 €/, D. 9. i. 1; D. 4i. 1. 6. 1; ef. D. S. 10. 9; D. 9. i. 8. pr. 
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that the lem oontained emphatic language limitiiig the right to 
bring the oxdinaiy Aquilian action to the dominuai actio lege 
AguiUa ero compeUly id est domino\ words which are a comment 
preanmably on the word heme in the lete. But this opinion of 
Giiaid 18 by no meana oniyenHilly accepted. 

It may be noted that a naufractoary or pledgee is never 
strictly speaking noxally liable. In practice, however, mach the 
same effect is produced as if he were. For if the slave is 
surrendered by the dominuef the usufructuaiy or any other 
holder of a tiis tn rem cannot enforce his right witiiout paying 
up the damageSb There is also a maehineiy by which if an 
owoBT refuses to defend, these holders of lesser rights can be 
required to undertake the defiuice or abandon their rights'. 

The rules that there can be no nozal action where the 
injured parly is, or becomes, the danUnue of the wnmgdoer, 
and that a man cannot have a nozal action kit the acts of one 
for whom he is himself nozally liable, presumably originated in 
the same noti<m of vengeance. The injured person has, or has 
had, an opportunity of himself taking his veogeance. But the 
rules gave rise to considerable difficulties in the classical law. 
The typical case of difficulty would be one in which Titius has 
bought a slave under a mandate fimn Balbu% or where Balbus 
has tnnsfened a slave to Titius by numoipaUo cum fiivicia as 
security for a debt Here if the slave commits a delict against 
Titius there can be no nozal action, since Titius is at the 
moment owner of the wrangdoer. The solution arrived at in 
the classical law is that Titius can recover an indemnity, but 
not a penally, in the contractual action against Balbus^ unless 
the latter prefeiB to abandon any claim to the slave'. This in 
general mig^t do rough justice, though it is easy to see that 
in some cases the result would be rather unfair to Titius. The 
m andate may have been to buy this particular slave, so that 
Titius is not to blame for a careless purchase, and the damage 
done may ezceed the value of the man. It is odd however to 
find that the same rule survives into the Digest, in an age when 
Titius would not be, or ever have been, dominue of the man, as 

> D. 9. 2. 11. 6. ' P. 9. 4. 17. 1, 97. j»r. * D. IB, 7. 81. 
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the result of the pledge or mandate, so that there would seem 
to be nothing to bar the ordinary nozal action. The seeaiitjr 
would be by way of pignia, which left the d(minium in BsIIhu, 
and a purchase under a mandate would vest the ownenhip at 
once in the mandatar. There are texts dealing with similar 
cases which suggest that this rule is left here by mere over- 
sight, one of the not uncomm<»i cases in whidi the oompilen, 
woridng hastily, fiiiled to make a correetion rend^ed neoessaiy 
by changes in the Iaw\ 

Where a delict is committed by several perscMis, esdi is 
fully liable and payment by one would not release the othem 
This would lead to difficulty, or at least great severity, where 
a delict was committed by a number of a man's slaves. The 
Edict provides for the case in /ur§um by a rule that the 
dominuB need pay only what would have been due had one 
freeman committed the theft". The Edict said nothing aboat 
danifiiim, though the rule seems to have been gfsdually ex- 
tended to this case. But it never applied to iniuria: here 
each slave was treated as having committed an independent 
wrong*. 

The death of the damimti does not ordinarily affed 
liability, since the slave will now belong to some other perBoa 
and the person nozally liable is the owner at the time the 
action is brought: nowa caput aeqtdkar. But the death of the 
slave is a different matter. His death before any parooeedings 
are Inrought of course ends the whole liability. After (xm- 
demnatiOf which is, as always, for a sum of money, the surrender 
has ceased to be an alternative liability, or so near an 
alternative as it was : it has become no more than a fiuniltative 
mode of discharge, and it is generally held that, at least in 
Justinian's law, death at that stage in no way releases the 
owner. But there is, strangely enough, no real authority on 
the point. From the text of Oaius, coupled witJi the Autun 
commentary, recently discovered, it seems to be dear that, in 
the classical law, surrender of the body or of a recognisable par^ 
of it would discharge, the death being proved either by what 

1 D. 18. 6. 82. * D. 9. 4. 81. • D. 47. 10. 84. 
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was surrendered or by other evidence. As to death of the stave 
between lUU cmUitaliio and condemnaHot it is commonly held 
that the rale was the same : in classical law the corpse or part 
of it mig^t be surrendered, and in Justinian's law the death 
was no discharge. 

Upon these rules the question has been raised, which is 
hinted at above, whether nozal obligation is a case of alterna- 
tive obligation. The better view seems to be that it is in &ot 
md generis : it is not alternative before Utia oonteeUUio, since, 
if it were, death of the man, creating impossibility of one 
alternative (surrender), would not release from the other. It 
was very like an alternative obligation after IMa caniesMio, but 
not quite the same. In a true alternative obligation the con- 
demnoHo would be for the value of the creditor's right, and 
thus would not exceed the value of the slave, while here it 
would be the delictal penalty, whether more or less. 

If a slave has committed several wrongs, the master is 
released by delivering him under the first judgment But 
lUMPti caput eequitur^ the new holder will be liable to the other 
injured persons in the same way, so that the last of several 
ptaintiflh will keep the slave, siDoe all the others in turn will 
be nozally liaUe. 

It may be said in condusiim that the right of surrender 
depends on non-complicity in the master. Complications too 
numerous to be considered here result 6om the fiMsts that 
different statutes may have diffisrent rules, that there are 
different degrees of complicity, and that a slave is sometimes 
ezcused if he obeys his master and sometimes is not. 
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THE LAW OF ACTIONS 



141 Ths law of aetioDs is, at least from a modem point ot 
view, the law of prooedore, udng that eipm e ui on however in 
a wide eense, to inclnde on the one hand, the law of aetioos, 
properly so-called, is., the law which determines what is in any 
given ciieamstanoes the appropriate action or other remedy, 
and on the other hand the law of prooedure, pvoperiy so-called, 
i$., the law which states the steps which anyone who has a 
claim against another person, <Nr who thinks that he has, may 
take in order that a judicial tribunal may decide upon the 
merits of his claim, and pat him in a position to enfoice it. 
This is a fiur aooount of the matter from the classical and later 
point of view, but it must not be forgotten that eailier law does 
not always regard decisions by a puUic tribunal as essential to 
the conception of an oofio, and Aat there are many traces of 
regulated self-help even in the pages of Gains. To this matter 
we shall recur, but there is another, and for our purpose more 
important, flaw in our description, regarded as a description of 
the subject of the Boman law of actions. 

Both Gaius and Justinian start evidently from the point 
of view of procedure, of purely adjective law, but they do not 
adhere to it at all closely. A very brief study of the iuB quod 
ad acHones perUnet will shew that much of what must be called 
substantive law is discussed therein and not elsewhere in the 
Institutes. Thus the whole of the law which has been con- 
sidered in the closing pages of the last chapter, upon the 
liability of a paterfamilias on the contracts and the delicts of 
subordinate members of the fofmHiOy is discussed in the law 
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of actions, and what little is said of purely possessory rights, 
as apart finom remedies, is said here, in connexion with these 
remedies. This last fiict is not indeed surprising, for, as we 
have already seen, the right of posstmOy per se, consists of 
nothing but the right to these remedies: it has only a pro- 
cedural content. The other case does indeed constitute a real 
difficulty in regarding the ius rerum as the law dealing with 
all rights which have a money value, but in view of the close 
affinity already pointed out between obligatio and actio and of 
the fibct that both these sets of rights are marked by a strongly 
specialised form of procedure, it is not very surprising that they 
have been attracted to this topic. The Roman lawyers were 
not in possession of a developed theory of representation or 
agency, such as exists in our law, and would make such a 
treatment of the subject hardly possible with us. This way 
of handling the matter is in bet one more expression of the 
difficulty the Romans always feel in admitting that an obligatio 
incurred by A can by any possibility bind B, whatever be the 
relation between A and B. 

It is also worthy of note that Oaius introduces the rules of 
these types of ohligaHo not as independent subjects of discussion 
but as illustrations of certain types of action which he is ex- 
plaining finom the point of view of procedure, so that it may 
well be that it is only for convenience, and to avoid repetitions, 
that he discusses them in detail here, instead of handling 
their substantive characteristics in connexion with the law of 
obligationes, where the matter more properly belongs, and their 
procedural aspect here. As to Justinian, he merely follows 
Gains. But the method adopted is no doubt &cilitated by the 
inveterate habit of confusing the action regarded as a series of 
procedural steps, with the action regarded as the right to take 
those steps, a confusion which we find difficult to avoid in 
ordinary speech, and which is at the bottom of the observed 
aflSnity between obligatio and actio, 

146. The coordination of the law of actions with the law 
of persons and the law of things as a third element in the 
B. 22 
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law is the feature of the institutional arrangement which has 
met with the most hostile criticism. It may be said to have 
no frienda Some of the criticism however rests on mere mis- 
understanding. Thus it is impossible to lay much stress on 
Austin's somewhat severe criticisms because it is perfectly dear 
that he misconceived the nature of the Roman system. The 
Roman law of persons bears little resemblance to his, at least as 
the latter is stated in his text, though in one of the scattered 
notes', which are printed in the current edition of his lectures, 
he describes shortly a law of persons which is in &ct that of the 
Romans, though he blames them for not adopting it, while, on 
the other hand, it is very different finom that which he supports 
in his text itself. It is diflScult to say what part of the law 
of actions would be suitably placed as a subhead of the ius 
peraonarum as it really is. The point however that these rules 
of adjective law should be subordinated to, not coordinated 
with, the substantive rules they fortify is in itself clearly sound. 
But if the view is accepted which has already been set forth 
in these pages, that the law of persons was not a statement of 
rights but a descriptive chapter, shewing the different kinds 
of person known to the law, and the law of substantive rights 
is really the ius remm, then the actual position of the ius 
actumitm as an appendix to it is justified, and the treatment 
of it as a new genus sinks to the level of a logical error without 
effect on the actual treatment. It has been shewn by modem 
writers (most comprehensively by Professor Qoudy'), that in the 
effort to find a triad, the Romans are constantly led into this 
error. In any case few will dispute Maine's proposition that 
the author of this arrangement, whoever he was, achieved a 
great feat of abstTaction^ 

It is of course said, with justice, that the whole institutional 
scheme is defective, that it would have been far better to 
base the arrangement absolutely on rights or perhaps duties. 
But the classical lawyers were only gradually attaining the 

1 Anstiii, Jnrispnidenoe, 2. 750. * op. eit, 762. 
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clear cut conception of a right which we possess, and in the 
conditions which existed, the arrangement under the heads of 
the persons who can be affected, the elements of wealth which 
the law will protect for them and the means by which this is 
done, seems to merit Gibbon's remark that it is '^no con- 
temptible method\" 

146. The legis actio was a topic of almost purely historical 
interest even in the time of Gains, and a discussion of the 
countless historical doubts and difficulties which it suggests is 
not within the scope of these chapteni. Space must however 
be found for discussion of a few points, mostly of a general 
character, which are significant for the later law. 

We commonly speak of five legis aetiones, but this does not 
quite accurately represent the language of Gains. He tells us 
that there were five ways of proceeding by legis actio. Any 
legis actio had to be cast in one of five modes. Of these five, 
three were ''actions" in the modem sense, i,e., forms in which 
disputes were submitted to a court for decision, cases of actual 
litigation. The other two do not, at least at first sight, look 
much like litigation, but seem rather to be modes of actual 
enforcement of a claim. The question therefore suggests itself 
how these two, manus iniectio and pignoris capio, come to be 
grouped with the others which are so different in character. 
A sufficient answer might seem to be that they are all formal 
statutory processes for the enforcement of a right, involving the 
use of ceria tferba^ %je., strict forms of words prescribed by law, 
and that, so &r as is known, no other proceedings came within 
this definition. Another answer is however not uncommonly 
given to this question. It is said that these two are grouped 
with the others because, though they do not necessarily involve 
litigation, yet the proceeding may be, or may lead to, litigation. 
The fMintAs iniectio may be met by a tnndex. The seizure in 
pignoris capio may well lead to litigation. This however could 
hardly be, as is sometimes said, an action by the debtor to 
recover the thing, for in such an action the rdles would be 

^ Gibbon, Ded. and FaU of Boman Bmp. oh. 44. 
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inverted, and the person whose property had been seized would 
be the actor. Moreover the action woald presumably be the 
ordinary action for the recovery of property, the sacramentum, 
which has already appeared in the list. It is of course possible 
that the supposed action may have been set going by a protest 
in iure after the seizure, so that the debtor would still be the 
defendants But there is no evidence for this, and as such a 
protest would certainly be in certa verba it is hardly possible 
for Gains to have been absolutely silent about the matter. 
Accordingly the ingenious suggestion has been made that the 
action was of another kind : it is said that the person who had 
seized the thing could bring an action to compel the debtor to 
redeem the pledge*. For this action, the only direct piece of 
evidence is a passage firom Cicero* in which the puUioantis is 
spoken of as a petitor, and a petUor is a person who makes a 
claim. But the passage makes no other reference to any such 
action, though the discussion is a lengthy ona in £gu;t the 
passage is written of tax-fiurmers in the provinces, in many of 
which there never could have been any pignor%8 capio. It oiay 
be that pigtunia capio or a proceeding modelled on it still 
existed in certain parts, but the very passage speaks of him as 
petitor aut* pignorator, implying that he has in some places an 
action, in other a right to seize. Moreover we shall see shortly 
that there is some evidence that in pignoris capio there was no 
right of action. 

It is worthy of notice that Gains in discussing manus 
iniectio says hardly anything of the potential litigation, which 
would be between the vindex and the seizor, so that it cannot 
be the Ugia actio, since the debtor is no party to it, and in 
relation to pignoris capio says absolutely nothing at all about 
it. This is somewhat di£5cult to reconcile with the view that 
it was this possibility of litigation which caused it to be 
grouped with the other Ugia adiones. Further diiSculty is 
created for any form of this view by the &ct that GJaius 
mentions doubt as to whether it was a legis actio or not, as 

^ Sohm, Institotes, § 48. * Diering, OeUt dee BAm. K § 14. 
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having oocarred to some lawyers, but does not say anything 
of its potential litigious character as having any bearing on 
the question. He discusses the reasons for the doubt, and one 
would have thought that if this was the decisive point it must 
have been mentioned. But no great weight can be attached to 
his speculations as to historical origin& 

The known cases of application of pignoris capio all give 
the impression that this remedy is applied preciBely where 
there is no action, but public or religious considerations make 
some remedy necessary. There is no juristic relation between 
the soldier and those who have to provide his pay and various 
allowances. Their duty is to the State: his right is against 
the State. They are under no direct obligation to him. In 
the same way the taxes are not due to the publicanus : they 
are due to the State. And even if the proceeding be between 
the debtor and the State itself, as might in some instances 
have been the case, litigation with a subject is not the way 
in which an ancient government enforces its rights^ And 
informal selling and hiring gave no right of action in early law. 
This way of looking at the matter is strongly confirmed by an 
examination of the curious form of the actio fictitia which Gains 
mentions as given to the pMicanua after the decay of pignoris 
capio. That a fictitious action was needed at all shews that he 
had no action unless he had seized: its actual form goes &r 
towards shewing that he had none after seizure. If he had had 
an action at civil law all that would have been necessary would 
have been an ordinary formula in dare oportere, with the fiction 
in the inUntio, si pignus oaptum Juisset The clumsy way in 
which it is actually put, together with the avoidance of the 
word oporterSf and the use of the unique form luere (Mere, seem 
to point to the bet that under the old system there had been 
no actionable obKgcMo. 

Though to us and even to Qaius the tjrpical case of manus 
iniectio is that under a judgment, it must not be forgotten that 
this is not the original case. The process dates from a time 
when the State neither heard disputes nor enforced decisions. 

^ 866 PoBt6, OaioB, 470. 
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Manus iniectio for that epoch is better described as the 
machineiy by which the State permitted a miui to enforce 
his own rights. Even after judgment has become an ordinaij 
part of the legal machinery, it is still incorrect to look upon 
mantu iniectio iudicati as the principal type. As was lon^^ ago 
pointed out, an ancient Roman woald hardly have said that a 
confeseua was as folly liable as one against whom there was 
a judgment That is indeed the way in which the classical 
lawyers state the matters but since a judgment of the unus 
iudex was after all only the opinion of a private citizen, the 
ancients would have stated the matter the other way : a iudi- 
catua \B as fiilly liable as one who has acknowledged his debt. 

The case of Con/eeeio is one which creates some diflSicalty. 
The Xn Tables tell us that nuinus iniectio lies for aes con- 
feeaum and for res iudicaUte, There has been much discussion 
as to the exact nature and scope of this confeesio. The obvious 
suggestion is that it means a formal acknowledgment of in- 
debtedness, in iure. The &ct however that, as we have seen, 
for classical writers at least, a confesetie in iure is put on the 
level of a iudioatus — confBesue pro iudioato habetur — has led 
commentators to the opinion that it must mean something' other 
than what we hear of later as confeesio in iure. The view has 
even been maintained that as the XTT Tables do not, so fiu* as we 
know them, give mantu iniectio in case of neamm, while there 
are many literary texts which hardly admit of any doubt but 
that manus iniectio was available in this case, the reference 
is to money borrowed on neaum. But the language of Aulus 
Oellius*, with which he introduces this text of the XII Tables, 
leaves no doubt that it is of confessio in the ordinaiy sense of 
which he is speaking, and we have seen that there is no warrant 
for carrying back this equiparation of confemo and judgment 
to the XII Tables. It is highly probable that besides the nuinus 
iniectio iudicati, pro iudiccUo and pura which we know, there 
was also a m. i. da/mnaii of which the cases of nexum and sponsio 
were no doubt the earliest application& 

Aes confessum refers obviously to cases of obligation and of 

^ Paul, SenL 6. 5 a. 2. * AqIub Gellins, Noetei AtHeae, xt. 18. 11. 
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certa pecunia. This &ct has recently attracted attention. All 
the texts which speak of confessio deal with it in terms which 
suggest that the case is one of obligatio, in bet a case of money 
debt. No text speaks of confessio and its results in connexion 
with an actio in rem. It may be remembered that, so &r at 
least as is known, a l^gia actio in rem must have been by 
sacramentum, and the bet that there is no hint of confessio in 
iure in such cases has been thought' to turn on the notion that 
the whole conception of legis actio per sacramentum implies 
that each side carries out his part in the ceremonial If there 
is no formal defence, no counter tnndicaiio, there is no legis 
actio. This is indeed the impression which would be gathered 
fix>m the account of the matter given by Gaiua The result 
would not differ greatly firom the effect of a judgment, though 
there would technically be none. The magistrate would vin- 
dicuu dicere in fiivour of the claimant, who would thus get 
possession of the property in dispute, and this would be sub- 
stantially all that he wanted It is true that the former 
defendant could still sue as plaintiff, since there had been no 
judgment or its equivalent, but it is hardly conceivable that 
he would voluntarily adopt a course of conduct which would 
shift the burden of making out a title on to his shoulders, if 
he actually had a case. 

It is clear that the formal statements in the surviving texts 
do not exhaust the cases to which mantis iniectio applied, but 
any attempt to make the list complete soon becomes no more 
than conjecture. Three notions are found very closely con- 
nected in the texts: liability to manus iniectio, liability to 
double damages in case of denial, and the use, in a statute 
or transaction, of the words damnas esto. How close this 
association is cannot be made out with certainty. It is held 
very widely but not unanimously that wherever this liability 
to condemnatio in duplum in case of denial exists in early law, 
the remedy of manus iniectio is available, and that this turns 
on the use of the expression damnas esto or the like, either by 
the parties or in the statute creating the liability. We have 

I WiMsak, ZatMhrift dn Sat. Siiftaiig, 26. 117 9qq. 
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possible for the other party to bring his action. But at any 
rate in real actions the method was effective. The actio per 
spaneionem survived up to the time of Gains, though a/onrittla 
raising the real issue directly, formula petitoria^ had been in- 
troduced as an alternative long before, probably at latest by 
the time of Cicero, and probably not much earlier, not long 
after the recognition of the formulary system. It does not 
appear however that these actions played any part in the 
application of the formula to personal actions, indeed so &r 
as we have gone there has been no tnmsition: the development 
of the formula out of the legis actio per condictionem is still to 
be explained. But that consists chiefly in the substitution of 
written for spoken instructions, an idea which would naturally 
appear when writing became general, and which is said to have 
been first used in the recuperatoiy procedure. Into the question 
of its remoter origin we need not enter. 

148. We are told by Qaius that the legis acHo was super- 
seded and the formula established as the normal procedure by 
the joint operation of the lex Aebutia, and the leges luliae, but 
beyond this elementary &ct there is veiy little agreement as 
to the histoiy of the matter. As to the date of the lex 
Aebutia, opinions have differed to the extent of at least a 
century, but it is now veiy generally held that it must be put 
somewhere about B.C. 140^ As to its effect it is most generally 
held that it authorised the formula generally as an alternative 
to the legis action and that the leges luliae, about a oentuiy 
later, made it compulsory in most cases. The leas Aebutia did 
not of course invent the formtda, and, as in the legis actio per 
condictionem there does not seem to have been any formal 
statement of the issue in iure, it is quite conceivable that the 
Praetor may have used forms of his own devising and issued 
them in writing. Moreover, though most of the legis actiones 
are heard of after the lex Aebutia, this does not seem to be the 
case with condidio, and it has therefore been supposed that 
the lex Aebutia made the formula compulsory for cases of this 

1 See Ginurd, ICftnnel (6), 99S. 
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kind, whether it did or did not permit them as alternatives in 
the other case& On this view the last of the modes of UgiB 
CLCtio to appear would be the first to disappear, and this after 
a relatively short existence, a consideration which is sometimes 
treated as excluding this view. It may however be urged that 
it is just the transitional institution which will be the first to 
go, when it has served its purpoea The view that the Ux 
Aebutia did not authorise the formula in other cases is held 
to be negatived by the statement of Cicero, speaking certainly 
before the passing of the leges luliae, that/ormtt/oa were avail- 
able in all manner of cases, and, though this may be held to 
leave it uncertain whether there was or was not an express 
authorisation in the lex^ it seems to be clear that formulas 
were in general use in his time^ 

149. The name CcndicUo survives into the classical law, 
but with a changed meaning. The jurists use it to denote 
an action of which the fimdam^ital notion seems to be the 
readjustment of relations in cases in which one person has 
become unjustly enriched at the expense of another. The most 
obvious instance is the oondictio indfbiti. There is a tendency 
to regard condictio as a term equivalent to etrictum tudicium, 
or as Justinian calls it etricH turie actio^ but in fact not eveiy 
such action is a condicUo: the name is not for example applied 
to an action on a etipulatio for an incerium. The proper name 
here is the actio ex etipulatu. It must be remembered that 
there is only one action called condictio: it is a general action 
with a great number of applications. Its special feature in 
point of form is that the inteniio does not set forth the causa 
which gives rise to indebtednesa If, for instance, a plaintiff is 
suing on a loan of money the inteniio does not refer to the loan: 
it runs **8i paret Numeriwn Negidium Atdo Agerio decern dare 
oportere*' while, if the basis of the action had been a stipulatio 
for an incertum, the inteniio would have contained the words 
ex sUpulaiiL The way in which the iudex was informed as to 
the exact nature of the transaction which had been brought 

^ VTUmmkf P wo wg o i oto a, 1. § 6. 
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into issue is not certainly known. It can hardly have been 
by a prasKriptio, for Ciceio's language shews that it was not in 
the fonwula^i it must have been in some way, otherwise tiie 
judge would have had a roving commission to try any issue 
raising such a debt, or rather all issues raising such a debt 
which might have existed between the parties. 

There is little or no doubt that under the formulaiy syst^n 
the name condictio was first applied to claims of a certain 
amount of money under a iure dvUi obligation, i,e^ in just tiie 
field of condictio e lege Silia. But the name eondictio for this 
tjrpe of action cannot be found earlier than the great jurists'. 
Cicero knows nothing of it. In his time the action has, as 
we shall see, a different name. This rather suggests that, 
notwithstanding the absence of reference, which has been 
mentioned, the legis actio per condictionem did not finally 
disappear till the leges luliae, and the new use then became 
possible without risk of confusion. 

The Sources give us what look like classifications of 
condictiones. These break into two classes. One set of dis- 
tinctions turns on the nature of the object to be recovered. 
From this point of view we get condictio cetiae pecunicLe^ con- 
dictio certif incerti, triticaria. Another set of distinctions toms 
on the nature of the firsts which have given rise to the claim. 
From this point of view we have condictio furtiva, indebitif ob 
rem dati, ex lege, ex poenitentia and others. It must however 
be clearly borne in mind that in neither case is this a list of 
different actions: it is a list of different applications of the 
same action. Into the many and acute controversies which 
have existed, and still do exist, as to these various classifica- 
tions it is not possible for us to enter, but a few remarks may 
be useful 

The expression condictio is found in several of the classical 
texts, in the sense of, as Qaius puts it, an action in which the 
intentio is in the form dare fierive oportere. And some of the 
distinctions based on the beta which give rise to the condictio 

1 Pro Q. Ro$eio 4. 11; Girard, M&nael (5), 618. 

' As to the tenninology, see Lenel, Ed. Perp. (2) 227 $qq. 



Gondictio in the Formvilary System 349 

are also represented in these texts, but of the distinctions 
involved in the epithets certi, incerH, triUcaria and the like 
the classical texts contain no trace. Condtctio oerti, incerti, 
trUicaria occur only rarely in the Digest, and it is maintained 
that every text in which any of these occurs shews clear signs 
of interpolation^ There is thus room for much doubt as to 
what the classical terminology really waa Some of the texts 
in the Digest shew a tendency to confine the name condtctio 
certi to actions for certa pecuniae of which the original name 
was certainly actio certas pecuniae creditas. This £Gu^t together 
with the language of Gains has led to the view that when 
the name condtctio began to be applied to these claims for a 
cerium there were the two names condictio certae pecuniae 
and condtctio certae m, which last has acquired in later law 
the name condictio triticaria. On the other hand it is now 
generally agreed that the rubric in the Edict **8i cerium 
petehir" covered both certa ree and certa peeunia, and thus 
both these actions would be covered by the expression ooti- 
dictio oerti, of which these two actions would be varietie& 
It may still be doubted whether any of these names were 
actually in use in classical time& The condtctio for certa res 
has two forms, that for a specific thing, and that for a specific 
quantity, to which last alone the expression condtctio triticaria 
can properly belong, though even for this application, it is of 
late post-classical law. The formulae for all these cases were 
no doubt set forth in the Edict. They would all be in the 
form, dare (facere) oportere, but there were obvious inevitable 
dilSerences, so that there was in all probability a model for eacL 
It is this &ct which accounts for the acquisition of specific 
labels for each action, either from the compilers or, as is at least 
possible, from earlier but post-classical authorities, since there 
is no reason to suppose that terminology was at a standstill 
from the time of Ulpian to that of Tribonian. 

The notion of the so-called condictio incerti presents many 
difiicultiea The action itself is of late introduction, though 
not post-classical: the name is probably much later still'. As a 
1 Land, toe. eU, > D. 46. 2. 18. ' Lenel, Bd. Parp. (2) 151. 
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stipulation for an tnoertum or for a service is guaranteed by the 
acHo ex stipulatu, which is not a condicUo, and certainly states, 
in the tntenUo, the causa, the field of condictio inoerU is some- 
what narrowed. Giraid cites however several illustratdons firom 
the texts. A vendor, transfening a piece of land, has by error 
omitted to reserve a servitude which has been agreed on: 
a condictio incerd lies to have this servitude created. There 
is a condictio incerti to obtain release from an obligation under- 
taken under a mistaken belief that there was a legal duty to 
undertake it A condictio incerii lies to recover what has heesn 
given by way of precaritim. Where by oversight a legsicy has 
been paid without security for the possibility of a Falcidian 
deduction, a condictio incerti lies to have this security given\ 
As to the formulation of this action, Lenel* is of opinion that 
owing to its late introduction no model of it was set forth in the 
Edict. He considers that, like the condictio triticaria, it sets 
out in the intentio the specific render or service which is 
claimed, and states the duty as "facere oportere" but like other 
condictiones does not state the causa. Another view is that the 
nature of the render was stated in a praeecriptio, and the duty 
stated as **dare facere oportere'' The former view is now the 
most widely held, but it may be noted that there is so fiftr as 
we know, no other action in which the duty is expressed as 
''/acere" without «dor»." 

The other grouping or classification of condustionee, acoord- 
ing to the firsts which have given rise to the claim, presents but 
little interest. As the intentio says nothing about the cauea, 
this classification is without importance in the matter of 
formulation, and the names or labels are mere matter of 
convenience. Some of them are certainly classical. Gains 
mentions condictio furtiva and condictio indebiti. For others 
we must go to the Digest. Some of those there mentioned, 
such as the condictio ex lege and that ex poenitentia, are almost 
certainly not classical, and the oddly named condictio cauea data 

1 Girard, BCannel (6), 616; D. 12. 6. 22. 1; D. 19. 1. 6. 1; D. IS. 7. 8; 
D. 48. 26. 19. 2 ; D. 86. 8. 8. 10. 
* Lenel, (oe. cU. 
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causa non 9ecuta is pure compilers' work. This name indeed 
seems to have little or no utility, in view of the existence of 
condictto 6b rem dati or ob causam datorum, which are pro- 
bably classical and of condictio sine causa, which may be. 
While this multiplication of names may have been convenient 
in practice, it has the great disadvantage that it tends to 
obscure the important bet that condictio is only one actio and 
not several. 

A text attributed to UlpianS but in its present form 
largely due to the compilers, speaks of a certain condictio certi 
which LB available wherever a cerium is due on any kind of 
obligation. To this condictio the name condictio generalis has 
been given. Moreover there is a text in the Institutes which 
tells us that a condictio is available as a substitute for the actio 
quod iussu or institoria or exerdtoria or de in rem verso, t.e., for 
all those actions in solidum on the contract of a subordinate 
member of the family. This has been supposed to refer to the 
same condictio. But the conception here is even wider, for 
it is evident that the claim under most of these actions would 
frequently be for an incertum. These conceptions involve a 
great widening of the notion of condictio, for it seems to be 
immaterial whether the obligation is stricti iuris or bonae fidei, 
civil or praetorian. These texts seem to provide a single 
remedy for nearly all obligations, not delictal, under the name 
of condictio, and the language of the Institutes is hardly that 
which would suggest an innovation. But the nature and scope 
of the action, and even its existence, are the subject of a mass 
of controversy into which we cannot enter. It is hopeless to 
look for a consistent theory of condictio in the Digest. 

160. The main difference between the Formulary system 
and that which it superseded is the jfigimiliar one that the pro- 
ceeding depended on concepta verba, as opposed to the old certa 
verba. The issue between the parties is now raised, not in 
a stereotjrped form of words, but in a form chosen by the parties 
in which it can conveniently be stated. The function of the 

1 D. 18. 1. 9. pr. 
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magistrate is therefore somewhat more active, if not more 
important, than under the old system. The Praetor states 
in his Edict a number of /ormtUoe, models which the parties 
can vaiy as they find necessary, not of course at their 
absolute discretion. They cannot alter the main juridical 
structure of the formula, but as the statem^its of fiict in the 
model formula will not be the same as theirs they can vaiy 
the statement accordingly. The formula is issued under the 
authority of the Praetor and is thus, so to speak, settled by 
conference between the parties and the magistrate. It is not 
indeed his duty to see that the formula states correctly the 
issue between the parties. That is their affidr. All that he 
has to do, in ordinary cases, is to see that it does state a real 
issue of law and teuct, or in some cases, of fieust^ satisfying him- 
self in this last case that the tstcta alleged are such as to justify 
the delivery of the formula in fautum. It may however be 
believed that in dealing with unlearned and insufficiently 
represented litigants he might on occasion be a good ded 
more helpful. 

The construction of the formula is in its general outlines 
well known, but there are few parts of it which do not give rise 
to questions which in the present and all probable states of oor 
knowledge are not readily answerable. As has been said by 
Lenel, our real knowledge of the detailed structure of the 
formula is almost negligible. Thus, to take some illustrations, 
we do not know the relation of the pra^acriptio pro adore and 
the demonstration when they could occur together, or when 
one was applicable and when the other. We do not know 
when a taacatio was available or when an athibrium clause 
might be inserted. We do not know with certainty when an 
exceptio was expressed in a bonae fidei iudicium. Of course 
many of these questions can be answered by actual texts for 
specific cases, but these are not numerous enough to give ms 
a real principle. Accordingly there are very divergent opinions, 
and as it does not seem possible to judge between them, and the 
general notion of ih& formula can be made out without answer- 
ing these questions, it seems best to leave them on one side. 
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A few remarks however on the more important parts of the 
formula may be useful 

The Demonstratio is mentioned by Gains as one of the 
principal parts of the formula. It is found in the formula of, 
at any rate, nearly all personal actions for an incertwm, and is in 
form a short statement of the transaction on which the claim 
rests, acting as a guide to the iudex. It need not necessarily 
state the wrong, but rather the fiacts which constitute the legal 
relation in which it is alleged that the wrong was done. The 
words "06 earn rem** in the intentio refer back to it, and the 
statement of the &cts in the demonstratio, rather than in the 
intentio^ enables the case to be more simply stated, though it 
is not logically necessary. It also has other advantages. Thus 
it avoids certain risks involved in plus and minus petitio. The 
demonstratio is sometimes described as a statement of the 
admitted &cts. No doubt it frequently was no more. But it 
must not be supposed that the statements in the demonstratio 
were presumed to be true. Though it alleged a sale, the 
sale had still to be proved unless the defendant admitted it. 
Though Gains speaks of it as a principal part, it is not im- 
portant in the sense of being a critical part Errors in it 
could be put right in iudicio — falsa demonstratio non nocet — 
a proposition of much wider application, but justified even here 
where the word is used with a technical meaning. Plus pstitio 
or minus petitio in the demonstratio could be amended. We 
can learn from Gains that there were certain limits on this 
power of amendment, and, in particular, that in actions in 
which condenmation involved infamia an excessive demons 
stratio would, in the opinion of some writers, cause loss of the 
action. What his own opinion on the matter was we do not 
know, owing to the fact that the essential passage is illegible. 
We can see however that if the transaction is completely mis- 
described in the demonstratio, there is no valid iudicium : the 
whole formula is a nullity, and the action C8in be brought again. 
The real res has not been brought into issue, since the intentio 
refers expressly to the res stated in the demonstratio. Thus 

& 23 
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the importanoe of the demongtratio lies in the frequency of 
its occurrence, and in its usefulness as a guide to the index, 

16L The IfUentio, on the other hand, is the most important 
and critical part of the formfda. It states the exact issue to 
the iudex, and by it the claim must stand or &11. Any error in 
it may be £Bital, for there is no power of amendment of the 
intentio after the formula is issued^. Not only may the 
action be lost on account of error in the claim, on well known 
principles, but as the res has been brought into issue, there 
can be no further claim. Accordingly the intentio in drawn 
with extreme care and precision. A glance at a properly drawn 
intenHo will shew at once whether the action is in rem or in fer- 
eonam, a etrictum iudioium or one bonae fidei, whether it is for 
a cerium or an tnoertum, whether it is in factum or in m» each 
tfpe having its technical words in which to state the hypo* 
thesis which is to be submitted to the iuiex. We can gather 
in the pages of Gains a good many models of such forms. In 
these specimen formulae the plaintiff appears as Aulus AgerinSt 
a name constructed out of the word actor, the man who agi^^ 
brings the action, and the defendant as Numerius Negidins, 
the man who negaJt, i.e, who denies the claim. 

If the action is in rem, the hypothesis stated is of a right 
in the plaintiff, with no mention of the defendant, the words 
being in bet adapted from the words of claim in the legis actio 
per eacramentum, in rem. Thus if ownership is claimed, the 
intentio runs somewhat as follows: si paretjundum Comelianu^ 
de quo agitwr, Avli Agerii ex iure Quiritium esse. If it is & 
claim to a right of way it will run: si paret Aula Ageno 
ius esse eundi per fundum ComeUanwn. If it is an action on 
obUgatiOy it necessarily expresses the relation between the two 
parties and thus both their names appear in the intentio. The 
legal obligation will be expressed by the word oportere, which 
again is the word used in the legis actio to express an action- 
able obligation. But as there are many varieties and Bources 

1 BataeejK>fC, S 159. 
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of MigaJtio, there are many variations in the form of an iwtentio 
of an action in personam formulated in ius. If the case is one 
of stricti iuris obligation for a cerium, the intentio will run 
"si paret...dare oportere." Thus in candictio certi it will be 
"ei paret Numerium Negidium Aulo Agerio decern dare apor- 
tere" or "hominem Stichum dare opartere." In the case of 
condictio incerti we are rather in the dark, for the action is 
not a common one, and, as a class, is not mentioned in the 
classical texts. There may have been a praescriptio stating 
the transaction concerned, and then an intentio: "quicquid 
paret ob earn rem Nm, Nm. Ao, Ao. dare facere oportere** 
but the different form preferred by Lenel has already been 
mentioned. In bonas fidei actions, which are always for an 
incertum, the words ex fide bona appear in the irUentio, so 
that it runs "Qtdcqinid paret ob earn rem Nm. Nm. Ao. Ao. ex 
fide bona dare facere oportere," the reference being to the cauea 
already stated in the demonetratio. In at least some cases of 
delict, the obligation is stated as being ** damnum decidere 
oportere,*' In what, if in any, intentiones it is stated as "pros- 
stare oportere" is much disputed^ There are many cases much 
more complex, notably where the action is brought against a 
surety, in the divisory actions, in the actio ad exhiU)endum, and 
in some others to which we shall have to recur. 

162. The Exceptio does not figure in the list of ordinaiy 
or principal parts of theformiUa, given by Qaius. It is indeed 
secondary in the sense that there is no type of action which will 
necessarily have an exceptio in its formula: the exceptio occurs 
only in special circumstances. But it plays such an important 
part in actual litigation that no excuse is needed for considering 
it here. It may be defined as a counter hypothesis, in the 
event of the truth of which the iudex is instructed not to 
condemn, even though the allegations in the intentio are proved 
as a matter of strict law. It does not deny the prima facie claim, 
but alleges collateral circumstances which make it the duty of 

1 Leoel (Ed. Perp. (2), pp. 202, 205, 260, 207) finds it in the divisory actions 
And in pro toeio. Others find it in most of Ihe aetiaiut adieetitiae qualitatit, 
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the index to absolve the defendant. The oontntct was made, 
bat it was induced by fraud {eaocqptio dolt); the liability was 
incurred, but the other party had agreed not to sae {ewcepiio 
pacU carwentt)] the gift was promised, but it exceeded the 
amount allowed by law (excqMo legts Cinciae); the money had 
been lent, but the borrower was to the knowledge of the lender 
a filiusfamilitiB (exoeptio senatuacansulH Macedoniani), and so 
forth. The exceptiones as stated in the Edict are of course 
framed by the Praetor, and thus they are sometimes described 
as praetorian devices for introducing equitable defences which 
do not contradict the intentio. But this description needs 
limitation in several ways. Though exceptionea, like the rest 
of the formtUa are of praetorian design, the defences to which 
they give effect are not necessarily praetorian. Many of the 
most important, e.g, the exoeptio doli, are of course praetorian, 
but as may be seen from the illustrations given above, some 
are based on leges, and some on eena/tuseojiettltcL In like manner, 
the defence raised by exoeptio is not always equitable. It is 
clearly so in such cases as the exoeptio doli, but there is nothing 
particularly equitable about the exoeptio based on the &ct 
that a promised gift exceeds the legal maximum. Nor does 
equitable character coincide with praetorian origin. There is 
nothing particularly equitable about the exoeptio annalis, which 
is praetorian, while the exoeptio legis Plaetoriae may perhaps be 
called equitable. This distinction must be borne in mind when 
dealing with the rule that exceptioruea need not be expressly 
pleaded in honae fidei actions. This cannot be shewn to be 
true except for equitable exoeptiones: there is no authority 
for making the proposition absolutely general It may be 
supposed that questions would arise as to what exoeptiones 
came within this conception, though it must be admitted that 
the texts shew no sign of this controversy. 

The exoeptio does not deny the allegation of the intentio, 
but is a counter hypothesis, introduced by the words " ai noa " 
or the like, which compels the index to absolve if the exoeptio is 
proved, though the intentio is. It may be remembered that 
the exoeptio non numeratae peouniae in the case of mutuum 
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conflicts with this principle^, since it denies the loan on which 
the liability depends. But this is a mere result of an express 
piece of legislation, without any general significance. A more 
serious infiringement of principle is involved in the proposition 
that there were cases in which an exceptio though proved did 
not necessarily destroy the claim. It has been contended that 
where the eax>eptio is used as a means of compelling considera- 
tion of a counterclaim, it causes no more than reduction of the 
condemnatio. The point will arise in connexion with com- 
penaatio*: here it is enough to say that this view is not now 
generally accepted. So too, while it is clear that, in the cases 
in which a defendant could not be condemned beyond his 
means, fiulure to allow for this would cause only reduction, 
we are told in the Digest that the means of raising the point 
was by an exceptio ** quod facere potest*/' But the description 
of this as an exceptio dates from an age when the true exceptio 
has disappeared : in classical law it was in efiTect and probably 
in name a taxatio. The text in the Digest, attributed to Paul^ 
which says that exceptionee sometimes merely reduce the con- 
deomation, is no doubt due to the compilers, and probably has 
reference to this very case. 

Exceptionee are classified in various ways, but only two of 
these classifications need be mentioned here. Some exceptionee 
are said to be " tn factum conceptae." These of course are not 
set forth in the Edict. They are for the most part allegations 
of £Act such as would justify an exceptio dolt or metue: by 
specifying the particular fects on which the defence relies, 
the parties limit the task of the iudex. The method has the 
further advantage of making the defence available in cases 
in which, owing to the relation between the parties, it would 
be unseemly to bring an exceptio dolt: for instance, where a 
patron is suing his libertue. A somewhat similar case arises 
where an exceptio is based on a lex, Such an exceptio is not 
expressly set forth in the Edict, but there is a general form, 
applicable to all such cases. It runs ** ei nihil in ea re contra 

1 Ante, 1 117. * Po9t, 1 161. 
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legem vd senatneconetdtum ^ factum sit," The defendant might 
use this, or he might specify the lea, or he might use an exoeptio 
in factum, alleging the material bets. 

Some exceptianea are said to be given only cauea oogniia, 
i,e, after enquiry. These exc^tiones do not seem to have been 
set forth in the Edict at all. An exceptio stated in the Edict 
is available to anyone who satisfies its conditions, but these 
are not promised in general terms to anyone : they are in the 
discretion of the Praetor. The distinction is not prominent 
in the texts, and probably the class primarily thought of as 
*' causa cognita datae " is that of easceptiones in fajctum, which, 
of course, would not be inserted in the fwmvla until the 
Praetor had satisfied himself that the £Acts alleged in them, 
if proved, would constitute a ground for exceptio doli, or meius 
or legis, as the case might be. But, as we have seen, the ex- 
ceptio iu^i dominii is given only causa cognita, and it oertamly 
is not in factum. Whether it appeared in any form in the 
Edict at any time is uncertain, and the same may be said of 
the exceptio given on the ground that a promise made by a 
freedman to his patrcnus was imposed Ubertaiis onerandae 
causa^ Of this exceptio too we are told that it was sometimes 
given only causa cognita. But the story of these two is veiy 
obscure. Lenel places the latter, but not the former, in the 
Edict*. 

1B3. The Gondemnatio is always for a sum of money, and 
in itself is a simple matter. The iudex, besides deciding that 
the liability exists, has also to decide, where the claim is for 
an incertum, how much is dua There is no arbitrium litif 
aestimandas causa, as there was, in some cases, in the earlier 
procedure. 

The condemnatio might however be associated with other 
subordinate clauses. Thus there might be a taxatio, either a 
fixed maximum as in the ojctio iniuriarum, or a restriction to the 
amount of a particular fund, as in the actio de peculio et in rem 

1 Lend, Ed. Perp. (2) 492. 

> D. 17. 1. 57; D. 44. 5. 1. 6; Lenel, op* eit. 492. 
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verso, or a limitation to the means of the defendant, if, as is 
most probably the case, the classical means of enforcing the 
so-called beneficium competentiae was a taaatio, and not, as is 
said in the Digest, an exceptio. In the three divisoiy actions 
there would be an adiudiccLtiOy an instruction to the ivdex to 
divide up the property in the right proportions between the 
contending parties: indeed it is conceivable that where the 
property certainly admitted of such exact division, there might 
be no condemtuUio at all. Probably this would not ordinarily 
be possible, since expenditure of all kinds might have to be 
allowed for, and, apart from this, equal division might be 
impossible. Here, it would seem, a condemnatio would be needed. 
The condemfuUio in these divisory actions is commented on in 
many texts^ 

More important is the daiuula arbitraria, the clause by 
which the iudea was instructed, if he thought fit, to order actual 
restitution instead of money payment There is much con- 
troversy as to what actions contained this clause, and on the 
closely allied question, as to what varieties of restitution it 
contemplated. Of the latter of these questions something may 
be said here. The most obvious case is the actual handing 
over of property of which the plaintiff claims to be owner, and 
probably at first the arbitrium applied only to the delivery or 
production of a physical thing. But the texts leave litUe 
doubt that it ultimately had a wider scope, and it may well be 
that it extended to any act or render which could be effected 
there and then, under the supervision of the index. One case 
is recorded in which the Edict gives the index the power, by 
means of this clause, to order a certain amount of thrashing 
to be inflicted on an offending slave, as an alternative to noxal 
surrender^. It does not appear that there was any clausula 
arbitraria in actions claiming praedial servitude& This at 
least is the conclusion suggested by the texts (though modem 
commentators are far from agreed on the point)', and it is 
observable that the interdicts which deal with actual prevention 

1 Lenel, Ed. Perp. (2) 202. > D. 47. 10. 17. 5, 6. 

s Lenel, Bd. Perp. (2) 18S. 
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of enjoyment of a servitude are all prohibitoiy, not resti- 
tutory^ We are told indeed that the idea of xestitation 
is inafqplicable to sach things', and it is ea^ to^see ihat 
in some cases it would be hard to say in what it would 
consiBt 

But the notion of restitution implies one important limita- 
tion. It always means undoing something that has been done, 
restoration of the Hatus quo ante. That raises an interesting 
question. So fisur as the clause applied to cases on contract, 
and it is by no means clear how fisur it did apply, it only undid 
what had been done. It placed the parties in the position in 
which they would have been if the contract had not been made. 
Did the Boman law go any further ? Did it admit the idea of 
what is nowadays called Specific Performance? Could the index, 
instead of ordering payment of damages, compel the defendant 
actually to carry out his contract, a thing for which damages 
are not always an exact equivalent? It does not seem that 
the clausula arbitraria could be used for this purpose, nor is 
any further progress in this direction traceable under the 
formulary system. It is however clear that in the later pro- 
cedure, where the claim was the ground of non-deliveiy of a 
thing, the judgment need not be for damages, but might he 
an order for actual performance of the render, the officials of 
the court being directed to procure the actual obedience to the 
order if necessary. This is clearly laid down in the Institutes 
in general terms, and there are texts shewing applications of 
the rule in the case of legacy', but it is not clear how &r it 
extended. It is hardly conceivable in cases of contract for 
continuous service, though in one text Justinian speaks of 
actual enforcement of an undertaking to served But it is 
clear that in such cases a money oandemnaiio was usual'. 
There is no trace of specific performance in the texts dealing 
with sale. It is noticeable that in our own law it seems to 
have been under wills that the first steps were taksa by 
Equity in this direction. 

1 €.g., D. 4S. 19. 1. 1 ; D. 48. 20. 1. pr. * D. 6. 8. 19. 8. 
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Limited as the arbitrium was in its field of application, 
it was still more tied down as to its mode of enforcement. 
The iudem was directed to condemn to damages if his order 
of restitution was not obeyed, and that is all he could do. The 
damages would be on a higher scale than if there had been 
no such order, since instead of being assessed by the index they 
were fixed by the plaintiff, after he had sworn that he would 
assess them fiedrly. He would certainly not make the mistake 
of valuing the property too low, and it is clear from the 
language of Paul that the obligations of this oath were neither 
very carefully considered by the plaintiff nor strictly enforced 
by authority^ But direct enforcement of the order does not 
appear to have been possible. The command is not, it must be 
noted, an order of the magistrate but of the index, so that 
there is no disobedience to the magistrate, which might call 
for his ** coercitio/' It is hardly indeed a command of the 
index, for the words of the farmnla clearly give the defendant 
the alternative of obeying the decree or submitting to cou" 
demnatio. 

The formula lays down explicitly the duty of the index. 
He is either to condemn for a certain amount, or not exceeding 
a certain amount, or at his discretion, or he is to absolve. It 
may happen that he cannot make up his mind. In this case 
he must swear that he cannot decide, rem non liquere, and 
there will have to be a rehearing before another index*. If 
he gives a judgment in excess of his instructions, e.g, for more 
or less than the oertum, or exceeding the taxatio, his decision 
is valid, but he is liable to the party aggrieved, as a ittdex qui 
Utem euam faciL But a condemnatio not for a specific sum is 
a nullity*. The index is instructed to absolve if he does not 
condemn. This seems superfluous since liHa canteetatio has 
destroyed the old claim, and in any new action there would 
at any rate be the exoeptio rei in indicin/ni deductae. It has 
however been suggested that in early law there were some 
types of action in which this exceptio was not available, so that 
there would be no bar to a new action unless there had been an 

1 D. 19. 8. IL » D. 42. 1. 86. > D. 43. 1. 69. 
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actual judgment of ab8ol}Uio\ so that the exc^^io rei iudicaiai 
would be available'. 

The various duties of the index when he hsa reeeived the 
formula are described by the collective term Officium ludids^ 
We have seen that he is bound to obey the instructions of the 
formula, but we have also seen incidentally that in the couise 
of time certain relaxations were recognised, and perhaps the 
expression offi,cium iudicis is more familiar in connexion with 
those rights and duties which are not expressly provided for 
in the formula. Thus, if he cannot make up his mind, he is 
allowed with the leave of the magistrate to swear "rem gOn 
non liquere!^ The power to absolve if satisfaction is giTen 
after litis oontestabio is practically to read " ei paret " as if it 
were "si parMt," The various stipuia;tiones iudiciales do not 
appear to have been provided for in the formula, though in 
some cases they may be covered by the arbitrium. There are 
other illustrations, but many of the texts in the Digest which 
speak of things done officio iudicis, refer, not to the tudex of the 
formula, but to the later system. 

164. Justinian gives us a long series of classifications of 
actions, having followed, but considerably amplified, the treat- 
ment of the matter in Qaius. Most of these cross-classificatioDS 
firom different points of view are simple and straightforward, 
but some of them present difficulties or points of interest which 
make it worth while to discuss them shortly. 

In dealing with obligatio we saw that the expression obligatio 
citrilis was somewhat ambiguous: the term means different things 
accordiDg as it is opposed to obligatio iure civUi comprobata, or 
to obligatio honoraria or to obligatio naturcUis, No such am- 
biguity attaches in classical law to the expression a>ctio civHis, 
which is always opposed to actio honoraria^ An actio civilis is 
essentially one which alleges and claims a right, either a ius in 
rem (it must be remembered that this expression is not Roman), 
such as ownership, enforceable by tnndicatio, and servitude, en- 
forceable by actio confessoria, or an obligatio of some kind. It is 

^ Eisele, Beitrage, 18. > See note at end of this chapter. 
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sometimes said that actiones civiles assert a right at civil law, 
and this, though a more guarded statement, does not differ in 
effect, since in point of fact, no action, so far as we know, 
asserts a right at all in the plaintiff, except a civil law right. 
It may be true that the Praetor could give AformtUa, expressly 
creating a right not existing at civil law, but it does not appear 
that any action of this sort exists in the surviving texts. The 
Praetor never purports to create a right: his actions do not 
allege one. This will be made clear if we look at the different 
types of praetorian actions, a^ctiones honorarias, as they are 
called. They are of three types. 

I. AcHo FicUtia, of which the actio Publiciana and the 
actio de peculio are well known instances. These direct the 
ittdex to condemn as if a state of &ct existed, but do not allege 
it to exist. They state the hypothesis that a right would arise 
if that state of fia^t existed, and unless there would be a right if 
the tsuct were so the plaintiff cannot recover. The conditions of 
a civil right must exist in all respects but one, and this the 
index is directed to assume. But these actions do not in terms 
assert a right as the facts are. Thus in the actio Publiciana 
the ifidex is to decide as if the claimant had held the land for 
two years. The " fictions " are of various t}rpes, but it is not 
necessary to discuss these, beyond observing that, as has already 
been pointed out, the fiction in the action of the tax farmer is 
utterly unlike any other known to us. 

II. Actions in Factum, e,g. the actio metus, actio Serviana 
(of the pledge-creditor) and many other& In these actions no 
question of right is expressly raised. A hypothesis of pure 
&ct is put before the iudex and he is directed to condemn if 
the &ct8 prove to be so. It is clear that these actions place 
a great power in the hands of the Praetor, since they need 
contain no analogy with any existing action and thus give 
him a very free hand. It is also clear that in drawing the 
formula much care was needed : the Praetor had in each case 
the responsibility of determining whether these £acts were 
of exactly the kind in respect of which he had designed his 
remedy. 
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UL Actions on the Butilian model, of which a weU-knovn 
instance is the action available to the banorum emptor against 
debtors of the insolvent estate. Here a right is indeed allq^ 
but it is not in the actual plaintiff, and it is or may be a dvil 
right The direction to the iudeas is that if he finds that A owes 
B. something, he is to condemn him to pay it to C. B.'s name 
appears in the intentio, C.'s in the condemnatio. If the right of 
action in the debtor was itself praetorian, as might be the case, 
the intentio would be complex : it might for instance embody 
a fiction. 

All these types of action are designed by the Praetor, and 
thus it may be said, speaking generally, that actions of either 
of these types are aotUmes honorariae. But legislation is not 
always puticular about logic. We have already seen that, 
while nothing could be more praetorian than bonorum po89esM, 
the lex Fapia Poppaea definitely gives bonorum poeseseio in 
certain cases of succession to libertiniK The same pheno- 
menon appears in the present case. There is at least one 
case in which a statute, i.0. the lea Rubria, of about 45 B.C 
gives an actio fictitia in certain events'. The statute is 
adopting the praetorian remedy, and it is impossible to say 
that an action resting on the authority of a statute is hono- 
raria. 

Before passing from these types it should be mentioned 
that it is quite possible for an action to be both fictitia and 
in factum. Thus we know that the bonorum emptor, the 
purchaser of the estate of a deceased insolvent, has the actions 
of the dead man with the fiction, si heree eseeL If the action 
which the dead man had was an actio in factum, such as the 
actio de constituto, it may well have been both in factum and 
fictitia in the hands of the bonorum emptor. We cannot say 
that it must have been so, for the formula Rutiliana may have 
been used in such cases. 

It has been hitherto assumed that the expression actio 
in factum means an actio with a formula in factum conceptdi 
but a few words of warning are necessary here. It has been 

^ Anu, §90. * BmnB, Fontei, 1. 9S. 
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contended, though the opinion has not met with wide accept- 
ance, that this is an entire misconception, that the expression 
actio in factum has nothing to do with formula in factum, but 
that it means simply any praetorian action, however formulated. 
It is not however possible to reconcile this with the language 
of Qaius\ At the same time it cannot be said that the ex- 
pression actio in factum is always used with this technical 
meaning. We have already seen that it is by the assumption 
that the name actio in factum is used in a loose sense to cover 
any action, whether formulated in ius or in factum, which 
specifies the material facts, that the various texts dealing with 
the praetorian extensions of the Aquilian action have been 
harmonised to a certain extent*. It will be remembered also 
that the actio pra^escriptis verbis, which ia an action formulated 
in iu8, but setting forth the fieMsts in a sort of praescriptio, is 
also called an actio in factum civilis. 

In connexion with this group of actions, the expression 
actio utilis gives rise to a good deal of difficulty. The name 
is applied to actions of different sorts, so that it has been 
found possible to enumerate no less than eight kinds of actio 
utilis, but this minute subdivision seems to serve little purpose. 
The only proposition which can be safely laid down in the way 
of definition seems to be that it is an extension, on grounds of 
utility, of some existing action, and it is probably true that it 
ordinarily contains in its formula some reference to what may 
be called the parent action. It is usually an actio honoraria in 
the strict sense, i.e., it is praetorian both in form and origin. 
But it is clear that this is not always the case. The later 
jurists not unfrequently apply the name to some extended 
action, created by juristic activity without the help of the 
Edict and after the Praetor has ceased to be a legislative 
force*. Where it is honoraria it may be of any of the three 
types, so that, conversely, either an cu^ in factum or an cutio 
fctitia may be an actio utilis. Probably nearly all actiones 
fictitiae, if not all, could have been called actiones iMes, though 

1 See Oirard, Manoel (5), 1017. > Ante, 1 187. 
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there are many to which this name is not in £Ekct applied On 
the other hand there is nothing uiUis about many aetiom 
in factum : there are indeed cases in which an actio in fattm 
is itself extended to new cases by means of an actio utilis^. It 
will be seen therefore that the actio utUis does not fit into the 
above scheme of actionea honofxtriae, but cuts across it in nearly 
all possible ways, 

166. The division of actions into those bonae fidei and 
those stricti iuris is one of great importance in procedure. It 
should be observed that the expression atricti iuria is not in 
this connexion classical The actions so described by JastiniaD' 
are called stricta iudida in earlier law, and in any case the 
epithet should be applied to the iudicium, the procedure before 
the iudew, rather than to the action as a whole. If we look at 
the various distinctions of result we shall see that they are 
for the most part matter for the iudea: to consider. There is 
some reason to think that the atricta iudida descend from the 
legia actio per eacramentum, in which it will be remembered 
that the only question which was tried in the indicium was 
which party had sworn falsely or rather, in historical times, 
had made a Sedse declaration in iure and backed it by the 
eacramentum. One piece of evidence in support of this view 
IB that some of the distinctions are just what would naturally 
follow from this origin of etricta iudida as opposed to bonae 
fidd iudida. This is well illustrated by the rule: omnia 
iudida abaolutoria sunt This rather cryptic proposition means 
that in considering whether the defendant is liable or not, 
the iiuiex is entitled to take into account events which have 
happened since the litis conteeta;tio. For instance, if the de- 
fendant has satisfied the claim since the litis contestatio he is 
entitled to absolutio. This rational rule developed under the 
formulary system. It was admitted very early in relation to 
bona£ fidd ituiida and to actionss arintrariae, but in relation 
to stricta iudida the point was disputed between the two 
schools, and it was not till rather late that there was a general 

1 D. 9. 8. 6. 8. 'See Boby, Horn. Pr. Law, 3. 8. 
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acceptance of the Sabinian view that even in stricta iudida 
the index might take into account satisfiEustion after liiis ctm- 
testatio. On the hjrpothesis under discussion the reason for the 
hesitation is plain. These iudicia descend from sacramentwm. 
In that action the notion of release in such a way could have 
no place. All that the index had to consider was the question 
whose sacramental declaration had been true, and whose fedse. 
This could not be in the least affected by anything which had 
happened after the litis conteetatio. Destruction of the thing 
in dispute without fSeiult or mora of the defendant was on the 
same level in the later law, but the earlier history of the matter 
is obscura It is very probable, though the point does not 
admit of proof, that the same origin accounts for the tact that, 
in stricta ituLicia, no interest and in most cases no fruits could 
be claimed in respect of any time before litis contestation while 
in bonae fidei iudicia the rule in general was that they could 
both be claimed finom mora\ The point may well be that as 
the claim rested on a solemn declaration that a certain sum 
was due, it would be impossible to claim that anything more 
was due at the time when the declaration was made. 

We have several lists of bonae fidei iudicia^ one from Cicero', 
one from Qaius and one from Justinian. They differ in com* 
pleteness, but there is no real conflict, and the rule is clear that 
the whole classification has no application to any actions but 
those on contract and quasi-contract. Among these, the stricta 
iudicia are those on unilateral obUgations: all others, whether 
absolutely or only imperfectly bilateral are bonas fidei. Actions 
in factum somewhat resemble bcnas fidei iudicia^ since they 
direct the iudex to decide ex bono et aequo or the like (the 
direction being in the oondemmUio, not in the intentio*, as in 
bonae fidei iudicia), and probably actions on delict have some 
affinity to stricta iudicia, but, in reality, they are outside the 
classification altogether. A fortiori all real actions are entirely 
outside the scheme. Justinian, however, after his manner, 
introduces some confusion by providing that hereditatis petitio, 

1 D. 16. 8. 34; D. 22. 1. 88. 7-9. > Oioero, De Off. 8. 17. 70. 
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which is a real action, is to be banae fidei. This is only bis 
somewhat misleading way of enacting that set off is to be 
allowed as it is in such iudicia, and of ccmfirming what bad 
become the established practice of not reqaiiing an esoqsiio 
doU to be expressly pleaded in such an action. In a similBriy 
clumsy way he declares an action on MpiUatio to be bonae fidii 
in one case, i.e., where it is brought, as he requires it to be, Id 
place of the abolished actio rei utworiae, which had been hmtu 
fideL But these late exceptions do not affect the geDeral 
principle. 

166. The distinction between iudida legitima and iudicia 
imperio eontinentia is one in relation to which it is imporfcant 
to avoid two mistakes which are rather easily made, /luficttf 
legitima, in the classical law, are those which are brought before 
a single iudex^ within a mile of Bome, all parties being cm. 
All others are imperio continenUa, The distinction has nothiog 
to do with other characteristics of the action. Thus an actio 
in factum, or any other peculiarly praetorian action, will give 
rise to a indicium legitimum if it satisfies these requirements, 
while a vindicatio or an actio ex stipulaiu will not, if it ^ 
brought away from Bome. The other error is a oonihsioii 
between two distinct ideas. We are told that iudida legitin^ 
were perpetual till a certain lex lulia limited them to eighteen 
months, while the others failed if they were not ended witbis 
the term of office of the magistrate under whom they were 
begun, and thus could not last longer than a year. This bas 
nothing to do with the distinction between actionea perpetuae 
and annuae. Our present rule has to do with the iudicitii^ 
only, not with the action as a whola It merely limits the time 
which might elapse between the bringing of the action and the 
decision of it It has nothing to do with the lapse of time 
which will bar an action on a claim. From this last point ol 
view some actions were perpetual, while others were limited to 
an annus utilis from the time when they might first have been 
brought. This distinction does not in the least turn on the 
question whether the resulting indicium would be legitimum o: 



i 



ludicia Legitima 369 

not, and indeed it is not easy to say exactly on what it does 
torn. It may be said that all purely civil law actions were 
perpetuas, except in rare cases in which an express piece of 
legislation had cut them down, for instance the, action against 
sponsores, which was limited to two years. Those of praetorian 
origin were perpetuae, whether praetorian in form or tare dvUi 
oomprobataet if they were for mere restitution. Otherwise, t.6., 
if they were for a penalty, or for an indemnity, they were 
amnvjoe. But there are so many exceptions that this pro- 
position is not very trustworthy. It is quite possible to doubt 
whether the above is the right principle of distinction. Gains 
and PauP do not agree as to the basis, but neither of their 
principles will go near to accounting for all the recorded cases. 
Some of the difficulties are no doubt due to interpolation of the 
texts. 

The foregoing remarks on ivdioia legitima need some sup- 
plementing and defining. The word iudidum has been used 
above as if it meant only the proceeding before the iudex, 
but it has been made clear that, at least in some connexions, 
the word was used by the earlier classical lawyers to denote 
the whole proceeding. It is maintained by Wlassak that in 
strictness, and in the old expression, itAdidum legitimum, it is 
used in this sense and that iudidum is the technical name for 
the proceedings in an action under the formulary system, as 
opposed to the legia actio\ To the word legitimum he gives 
the natural meaning statutory, and arrives at the conclusions, 
first, that iudida legitima are those in which the formula is 
issued under the directions of a lex, so that the imperium of 
the magistrate plays no part in it, fix>m the Roman point of 
view, and, secondly, that the whole conception has nothing to 
do vdth the legia actio. It follows that the lex in question, 
at least for the first introduction of iudida legitima, is the lea 
Aebutia, which on his view authorised the use of the formula 
in all cases, but did not command it in any. The limitation 
of the conception to actions between dves follows, according to 

I D. 44. 7. 86. Bni lee Ouwd, Maniul (S), 728. 
* ProxeiageietBe, 1. 72 iqq,, 2. 26 iqq. 
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Wlassak, £rom the principle that a ^ is essentially a matter 
between cives, and the restriction to cases before untis index is 
merely the expression of the &ct that the unu8 iudex was the 
normal trier of cases; the collegiate courts being' late and 
exceptional^ The limitation to Rome he considers to be a 
mere result of the &ct that the only tribunal — ^that of the 
Praetor Urbanus — sat at Rome. The leges luliae, practically 
abolishing legis cu>tio in favour of formiUae, coincide in time 
with the lex lulia municipalis by which an uniform system of 
procedure is laid down for all municipalities, and Wlassak holds 
that, thereafter, litigation in any such town might be legitima 
if it satisfied the other requirements*. This is in direct conflict 
with Qaius, whose language is, on this view, to be explained by 
the £su>t that it was essentially the law of the city of Rome tlu^ 
he was expounding, to the complete disregard of the muni- 
cipalities, as to which he says nothing. Accordingly Wlassak 
holds, contrary to the general view, that Qaius wrote at Rome. 
It may be suggested that his argument proves rather that such 
cases outside Rome ought to have been iudicia legitima, than 
that they actually were such. 

167. The distinction between actions tn rem and in per- 
eanam corresponds to our distinction between rights in rem 
and tn personam, and it is significant that while our modem 
distinction is named by borrowing the Roman division of 
actions, the Romans had no pair of names by which to express 
what seems to us the more important and primary distinctian, 
that between the rights themselves. What they classify and 
distinguish is the remedy. 

In the classical law the distinction is expressed in the form 
of the intentio. In actions tn personam the intentio alleges an 
Migatio in the defendant to do or pay something to the benefit 
of the plaintiff. In actions tn rem the vnterMo alleges a right 
in the plaintiff, and does not mention the defendant at all. It 
is this £act that lei^s to the description of the oc^to mettis as 
an actio personalis in rem scripta^ As the defendant is not { 

1 Op, eit. 2. 93 $qq., 192 $qq. ' 16. 2. 265 9qq. 
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necessarily the person who was guilty of the duress, but may 
be anyone who has profited by it, the intentio merely alleges 
the duress without saying who committed it. The description 
is however a curious misnomer, for the dctio metus is in hct an 
actio in factum, and thus, in point of form, neither in rem nor 
in personam. With a somewhat similar looseness of thought, 
Justinian tells us that the divisory actions are both in rem and 
in personam, his point being that they express ownership, and 
allege a duty in the parties. The truth is that they are personal 
actions alleging an obligatio qtuzsi ex contra4^, based on the 
&ct of common ownership. 

The simplest type of actio in rem is the Vindicatio, in which 
the plaintiff alleges that the property in dispute is his eo? iure 
Quiritium, a form closely followed in the Hereditatis petitio, in 
which the herediias is contemplated as one thing. But where 
the right claimed is less than ownership, such as a rustic servi- 
tude, since it is conceived of as incorporeal — a mere ius — the 
form is different, and the plaintiff alleges that he has a ius to 
exercise such and such a form of enjoyment. The only case 
which seems to need special mention is the a/stio negatoria, in 
which the right of the defendant to exercise a certain servitude 
is denied. It may not at first sight be clear what is the need 
for this action. Will it not suffice to prevent him firom en- 
joying his right, leaving him to bring his action to enforce his 
right if he thinks fit ? The point is that if he were in actual 
enjoyment an interdict would be at his service, by which he 
would be restored to the enjoyment without proof of right, so 
that the owner of the land would be no better off. The same thing 
might of course be said if the dispute were one of ownership, 
and yet there is no actio negatoria in that case. In the ordinary 
real action the plaintiff never puts his case in the form of a 
denial of the other party's right, but simply asserts his own« 
In &ct however the principle is the same in this case. The 
plaintiff asserts his ownership free from this servitude. But as 
his ownership is not disputed, a mere assertion of this would be 
of no use to him. What he is called on to assert is that this 
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alleged restriction on it does not exist. The negative fom is 
a mere appearance : it merely cloaks the &ct that the action 
is an assertion of his right as strictly as in vindicatio or in the 
Cbctio cor^essoria. 

168. In Roman law reform, as elsewhere, great changes 
do not come quite suddenly. Thus the frequent shiftings of 
legislative power were gradual, and the triumph of one method 
was not always marked by express enactment. This is equally 
true of other legal changes, and even where there is such an 
enactment, this is often a last, not a first, step. In cnmiBal 
procedure the quaestionas perpetuae were created by statute, 
but there had been a preliminary stage, which may be called 
experimental, of quasstiones $xtra4>rd%nariae. The conseDSoal 
contracts grew, it is said, out of previous practice in bargains 
to which the State was a party. In like manner, the super- 
session of the Formulary system, by that of Coffnitio, though it 
may have been achieved by enactment, was only the completion 
of a process already centuries old. The praetorian cogni^ 
causae (eairaordinaria) was feimiliar in the time of the Be- 
public in cases of restitutio in integrum, missio in posaesswn^i 
and other casea 

BeetituHo in Integrum^ is a machinery under which the 
Praetor, on application, sets aside, e.g., transactions impeached 
on various grounds, such as fraud or duress, damage to a minor. 
and in a lesser degree mistake. Loss of rights of action or 
property through lapse of time from absence, might be relieved 
against in the same way, as might cases in which a right of 
action was consumed, but equity called for a remedy, e.g., where 
the actio de peculio against the vendor of a slave has not procured 
complete satisfSaction'. In all these cases the Praetor holds 
an enquiry into the &cts and if he thinks there is a case for 
restitutio issues a decretum to that effect. The impeached 
transaction is null at praetorian law, but it still exista The 
claimant of restitutio will have therefore only a praetorian 

1 Oirard, Manuel (5), 1049. > D. 15. 1. 80. 5. 
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action, which will yary in form, but commonly will be an cutio 
ficHtia under which the iudeat will be directed to proceed as 
if the impeached transaction or event had not occurred. 

Missio in poMessionem is also a proceeding by way of 
decretum, after enquiry. It is used in a wide range of cases. 
Sometimes it is a means of putting pressure on a recalcitrant 
defendant, 6.g., in damnum in/ectumK Sometimes it is a step 
for the protection of contingent interests'. Sometimes it covers 
the whole property of the defendant, as in bonorum ffendUio, 
sometimes only specific property, as in the case of missio in 
possessionem against an alienee of goods left hy fideicommissumK 
But this is later. The powers of the missus vary greatly, in 
accordance with the difference of purpose in the different cases. 

After the establishment of the Empire progress was rapid. 
Fideicommissa were enforced in this way. So were honoraria^ 
in mandate. Complaints of ill-treatment, made by slaves, were 
dealt with by the magistrate, as were allegations of failure in 
a contractual undertaking to firee slaves, servus suis nummis 
emptus^, and so fortL The enactment of Diocletian' that for 
the future there was to be no duplex procedure, but that all 
cases were to be tried by the magistrate or his deputy, from 
beginning to end, promulgated in A.D. 294, did not in terms 
apply to the capital itself. Tet it seems clear from other 
evidence, and from the wording of the enactment, that so far 
as the Provinces were concerned it was only confirming and 
making obligatory a procedure which had been the usual one 
for almost a century. In Borne itself it is said that the s}r8tem 
otformidae had lasted longer, but it was clearly obsolete before 
this date, and the absence of express reference to the city in 
the enactment is commonly thought to mean merely that there 
was no need for it, since there is no sign of the ancient indices, 
who are essential to the formulary system, for a very long time 
before'. 

The change was, as has frequently been pointed out, only 

1 D. 39. 2. 7. • D. 26. 5. 1. » P. Sent. 4. 1. 15. 
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a further and final step in the absorption of civil fonction by 
the administrative officials of the Elmperor. It infased a new 
spirit into piooedure and in the long run oompletely meta- 
morphosed it. But, at first, it does not seem to have involvedi 
necessarily, any change beyond the hearing by the magiBtrate 
himself. Thus though the ordo iudiciarum is gone, it does not 
follow that the formula is, and it seems clear that, for a long 
time, the case continued to be stated in the old way. But the 
new system was intolerant of the rigid logic of the Jarjnula: 
in icD. 342 it was provided that the insidious verbal traps of 
the formula were to be abolishedS and in course of time there 
was still further simplification. What the exact effect of the 
enactment of A.D. 342 may have been is obscure but presamably 
the claim might now be stated in any form which the plaintiff 
considered apt We hear of the plaintiff's LibMus canventioms, 
and of the defendant's LibMus defensumis or contradicUania or 
reaponsionia. The details of the procedure are fisdrly well known 
for Justinian's time, but there is no need to go into them. 
There is a steady tendency to methods which are admini- 
strative rather than judicial, e.^., hearings in private, written 
proceedings, execution of decrees by direct order of the 
magistrate, and so forth The steps in this development are 
not fully known, but recent research among the increaaing 
number of known documents of this age has filled up many 
gaps in our knowledge. But though the old procedure is gone, 
much of its terminology remains'. We still hear of ExcepUones^ 
and EejdicatMmes, of Litie Contestatio, of Interdicts. But all 
these terms are used with a somewhat changed significance. 
When Justinian says that in given circumstances an excepHo 
doU is available, he means that dolus may be pleaded and will 
be a bar to the claim, just as it would have been under the old 
system, but he does not mean that the point will be raised in 
the old way. When he tells us that a possessory interdict is 
available, he really means that a possessory action will lie, f<Nr 
the actual issue of the interdict is a thing of the past. 

1 0. 2. 57. 1. * Oizavd, Manuel (5), 1076. 
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N<m.Ivdiei$ 
IntettHo 

Exeesiio 

BepUeaHo 

Arbitrium 
Condemnatio 



Nora. The student may find it helpfnl to etndj one or two simple formulae, 
of wfaieh the straottiTe is fairly well known, set out in foil, with its different 
parts distinguished. There is of oonrse no oertainty aboat the minor details of 
wording. 

A. Vindieatio. The defence pleads agreement not to sue, to whioh firaad is 
replied. 

Titins index eeto 

8i pant fandnm Comeliannm quo de sgitnr Anli Agaril ex 

lure Qoiritinm esse 
nisi inter Aolnm Agerinm et Nnmerinm Negidiom paotnm 

fnerit ne peteretnr 
ant si in eo paoto aliqnid dolo malo Nnmerii Negidii faotnm 

fnerit 
neqne enm fondum arbitratn tno Anlo Agerio restitnetar 
qnanti ea res erit tantam peonniam Nnmerinm Negidinm 

Anlo Agerio oondemna si non paret abeolTe. 

B. Condietio eertae pecuniae on a promise, the defence being that it was 
a gift in excess of the legal maximnm. 

Norn, Indieii Titins index eeto 

Bi paret Nam. Negidinm Ao. Agerio sestertinm centom milia 

dareoportere 
si in ea re nihil contra legem Cinoiam faotnm est 
Num. Negidinm Ao. Agerio sestertinm eentnm milia index 

oondemna si non paret absoWe. 

(There was piesamaUy some olanse prefixed indicating the eonio, hat 
nothing is known of it.) 

C. Aelio d$ peeuUo el in rem veno on deposit with a slave. 

N9m. I^tdUii Titins index eeto 

Qnod As. Agerins ^md BUchnm qni in potestate Ni. Negidii 
eet mensam argenteam deposoit qoa de re agitnr 

qnidqnid ob cam rem Stichnm si liber esset ex lore Qniritinm 
Ao. Agerio dare facere opoiieret ex fide bona 

eins index Nam. Negidinm Ao. Agerio dnntaxat de peenlio 
et si quid dolo malo NL Negidii fiMstnm est qno minns 
pecolii esset vel si quid in rem Ni. Negidii versnm est oon- 
demna si non paret absolTC. 

(This is the formiuia snggested by Lenel, Ed. Perp. (3) 878, bnt tiie inUnHo 
if moehdispoted.) 



Iniendo 

ExeepHo 
Candemnatio 



JDemonetraHo 

InUntio 
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CondemnaHo 



CHAPTER IX 

THE LAW OF AOTIOKS (cOfl^cluded) 

169. The greater part of the last chapter was occupied 
with an account of the finmework of the Formulary system, 
with sach remarks on the system which it replaced, and the 
system which succeeded it, as seemed necessary to make its 
essential character clear. We have now to consider some of 
the details of the procedure. 

The stage in the proceedings called Litis Contestatio oocoired 
in the formulary system at the moment of the issue of ihe 
fofTnula, the end of the proceedings in iure. IMs contedatw 
is not merely a date : it is an event, and a proper comprehen- 
sion of the results which flow from it depends on a correct 
understanding of its nature. Of the views which have been 
propounded the most probable seems to be that it was essen- 
tially of a contractual nature; the parties to the litigation 
agreeing between themselves to accept the issue as it is framed 
by, or under the supervision of, the Praetor^. 

The most important effect of Litis contestatio, that of Nova- 
tion, is readily explained on this hjrpothesis: the parties have 
made a substituted contract, or have substituted a contract for 
some previous obligation. But in ctctiones in rem, there can 
be no question of novation, and the same may be said of 
CLctumes in factum, and yet, here too, any further action on the 
old claim was barred. The truth is that this effect has nothing 
to do with the view which is taken of the nature of lilii 

I See Girard, Manuel (5), 1011. 
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contestatio; it is an application of the principle, non bis in idem ; 
a simple enough notion in itself, but giving rise to extra- 
ordinary difiBculties and subtleties as soon as we try to lay 
down a rule whereby to determine what is and what is not 
eadem res. Into these we shall not enter. 

It will be remembered that the effect of litis contestatio on 
the old liability was not uniform. In the case of an actio in 
personam, in ius, and coming within the class of indicia legitima, 
the destruction of the old obligaiio was complete; no new formula 
would be issued on the old claim. But in all other cases the 
old claim still existed at civil law, and there was need of an 
exceptio rei iudicatae vd in indicium deductae to give effect to 
the destruction. The first question which suggests itself in this 
connexion is that raised by Lenel, whether this is the name of 
a single exceptio which in one or other of its branches would 
cover all cases, or whether there were really two exceptiones, 
as had hitherto been supposed. The answer to this question is 
not without importance for certain questions, but for our present 
purpose it has little significance. The language of Qaius is 
much in fiivour of the view that it was one exceptio in his time, 
but is not in the least inconsistent with the supposition that 
there was an earlier state of things in which they were not yet 
fused. The view that this was the case and the view that in 
&ct they never were identical are not without strong sup- 
porters, who are able to rest their cases on texts^ More 
important for us are the questions: why was the destruction 
complete ipso iure in the one set of cases and not in the other, 
and why is an exceptio rei iudicatae needed, since no res can 
be iudicata which has not been in indicium deductat The 
answer to the first question appears to be that, as this complete 
destruction of the right is the result of a civil law principle, it 
can apply only where the issue raised is based on civil law, 
not where it rests on the Praetor's imperinm as it does in the 
cases of iudicia imperio continenticu The other distinction 
suggests that there was, at some time at any rate, a class of 
actions in which litis contestatio produced no sort of novatory 

1 See Lenel, Ed. Peip. (8) 4S6. 
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reacisso superiare tudicio \ is merely an illustnition of the mle, 
the limitB of which it is not possible to state, under which the 
procedural bar could be set aside in a wide range of cases 
where justice required a remedy. Where the loss was due to ex- 
cessive claim (plus petitio) there was some remedy in the Edict, 
and a full measure of relief in later law. There were similar 
modifications in relation to other of the effects of tins bar, most 
of which turn on the notion of litis corUestatio as fixing the 
liability. There could be no change of parties or alienation of 
the property after this event, but the magistrate had power 
to relieve against this in appropriate cases*. There were 
exceptions to the rule that the state of things at litis con- 
tesiatio fixes the measure of the liability: the chief of these we 
have already considered in connexion with the rule, omnia 
iudicia ahsolutoria 8unt\ But the most sweeping change was 
that made by Justinian, who finally swept away the novatory 
effect of litis cofUestatio, if not altogether, as to which there 
may be doubt, at least for all practical purposes. 

160. The law of Plus petitio (for which somewhat ungram- 
matical name, the only authority is the doubtful one of a rubric 
in the Code^) gives a very good illustration of the logical 
interpretation of the formtda. If a plaintiff claims ten, and 
on the facts only nine are due, the defendant is entitled to 
absolution. The instruction to the iudex is to condemn if ten 
are due and to absolve on eveiy other hypothesis, which includes 
that in which something less than ten is shewn to be due. 
For the same reason there can be no pliis petitio " re " where 
the claim is for an incertum : in this case the intentio directs 
the iudex to condemn for whatever may prove to be due. It is 
obvious that the rule must have caused inconvenience, even 
with the relief we have mentioned, but it is not till the 
formula has disappeared that it is modified. It should be added 
that while Qaius tells us that there can be no plus petitio 

1 D. 15. 1. 47. 8. « Fr. Vat. 841 ; D. 5. 1. 67. 
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where the claim is for an incertum, the case may arise of a 
claim for an incertum before the due day has arrived, or while 
a condition on the liability is still pending. The texts leave 
some doubts as to the effect. In the case of the condition, the 
action is certainly lost, but it seems that a new action could be 
brought, the obligation being regarded as newly arising at the 
occurrence of the condition \ and thus not having been brought 
into issue. As to the other case we have no direct information 
at all The more probable view seems to be that, subject to 
such possible reliefs as have been mentioned, the claim was 
definitively barred in classical law, while in later law the case is 
certainly covered by the language of Zeno's enactment which 
lays it down that in all cases of claiming too soon, the action 
may be brought again after double the time. It is however 
held by some writers that the words ex fide bona coupled with 
the quidquid paret entitled the index, at any rate in bonae fidei 
iudida, to condemn, subject to a deductio, giving in &ct the 
present value of the claim*. 

161. The law of Compensatio, or Set-off, also illustrates the 
logic of the formula as well as some other principles. It may 
be well to give some account of the historical changes under- 
gone by the rulea In the early days of the Empire there were 
two actions of narrow range, to which special rules applied. 
Where a banker (argerUaritu) was suing his customer, he was 
required to allow what was called compensatio, in the intentio 
of the action. That is to say, he was to claim only the nett 
balance due to him after deducting anything which was due from 
him to the defendant, provided that the debt was of the same 
kind as that for which he was suing, which would commonly be 
money. If in his intentio he fEoled to make this allowance, 
he lost his action: it was in &ct a case otplus petitio. The two 
debts were treated as one for the purpose of the action, and he 
had claimed more than was due. But that was a rule special 
to this action, and not in accord with the general attitude of 
the Roman law which usually refused to combine two distinct 

1 D. 21. 1. 48. 0. Qintd, HabiuI (6), 1087. * 8m Oixmid, loe. cit. 
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issues in one formulcu Again, in actions brought by the 
bonorum emptor^ the purchaser of the whole property of a 
bankrupt, against a debtor to the bankrupt, it was necessary to 
insert a deductio, that is to say the plaintiff had to allow for any 
counterclaim ; it need not be of the same kind. But this did 
not affect the intentio, the allowance was made in the condem- 
natioy and if it was omitted, there might always be amendment. 
The action would not be lost, and there could be no qnesticm 
oiplug petitio. 

There was however a more general rule. In all banae fidei 
iudicta, the index might, if he thought fit, allow, on grounds of 
good faith, any set-off arising out of the same transaction, and 
condemn only for any balance shewn to be due. This is an 
application of, or an inference from, the words of the intentio, 
ex fide hfmok. The ybrmuZa would contain no other reference to 
the set-off, so that there is no question of a plue peUHo. The 
intentio expressly claims only "whateyer may prove to be due."* 
The rule was veiy different in stricta iudicia. In these no 
set-off was allowed. It will be remembered that these actions 
arose only on contracts or the like which bound only one side, 
so that there could be no question of any set-off arising in the 
same transaction, and as we have said, there is in the claasical 
law a great reluctance to allow the joining of two issues in the 
oameformulcL 

Under Marcus Aurelius a change was made. He provided 
that even in a etrictum tudicium any set-off of the same kind 
must be allowed for in the intentio, though in such a case it 
must necessarily have arisen in a different transaction. If this 
was not done an exceptio doli was allowed. It is supposed, 
though not on very good authority, that the same principle was 
now applied to bon<i0 fidei iudicia, i.e, that these counter- 
claims had to be expressly allowed for, or the action was 
lost, though the exceptio doli would not of course have to be 
expressly inserted. It is however at least equally probable 
that they remained under the old rule. In any case we need 
consider only the case of stricta iudicia. Unfortunately, owing 
to the &ct that Justinian again changed the law, there are 
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difficulties as to the working of the rules. The restriction to 
debts of the same kind cannot be clearly made out on the texts, 
but it is commonly, though not universally, accepted, on the 
ground that it is difficult to regard the non-inclusion of debts 
of altogether different tjrpes as shewing dolueK There are 
other difficulties. It is certain that the ground on which the 
action is lost is not jdtu petitio. If it were there would be no 
need of the exceptio doli. The mere non-allowance of the 
counterclaim would of itself have destroyed the action ipso 
iure. Moreover the right to sue later on this counterclaim was 
not affected by the fact that no account of it had been taken 
in this action, which could hardly have been the case if it had 
been ipso iure in issue in the earlier action: there would have 
been res iudicata. 

Another point of great practical importance is this: if the 
exceptio doli was inserted, and it was proved that there was a 
counterclaim, was the effect to destroy the action altogether, or 
merely to cause a reduction of the judgment by the amount of 
the counterclaim ? The former solution is the only one which 
is consistent with the general theory of the exceptio in the 
formulary system. By the logical structure of the formula the 
index is bound to absolve, if an escceptio is proved, subject of 
course to any replicatio, which is not here in question. He is 
to condemn if the intentio is proved and the exceptio is not 
proved: in all other cases he is to absolve. Thus it is most 
generally held that, in our case, if the counterclaim is not 
allowed for, the action is lost, if it is proved, and the precaution 
has been taken of inserting an exceptio doli. There are further 
procedural difficulties if the other view is taken, for instance 
where Xh.e counterclaim is on a single transaction and exceeds 
in amount the claim. It will reduce the amount of the con-- 
demnatio to nothing, but will it go further? Will it result in 
a condemnatio of the plaintiff for the nett debt ? If not, and 
the counterclaim was for instance on a stipulation for certa 
pecunia, how, in any later action on this stipulation, which 
is a condictio ceriae pecuniae, will the &ct be brought into 

I SBe Qirard, Manael (6), 710. 
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issue that some of the money has abready come into aoooont in 
the earlier action? 

Bat modem opinion is not nnanimons. Some oommentaton 
hold that the effect was a mere reduction of the candeninatio\ 
basing their opinion on the following points. (1) Since the 
plaintiff could not ordinarily sue again, it ia an£ur that his 
action should be lost by fisdlure to take account of some ooonter- 
claim the exact amount of which he need not know. The 
answer to this is that he need not know the exact amount 
Oaius gives the formula in the case above dealt with of the 
argentartua, and it would be equally applicable here. The 
demand of the eaxeptio deli \& a warning to the plaintiff to 
modify his intentio before the litis cantestatio. (2) JoatiniaD 
does not say that there was any difference in effect between the 
rules as to ttricti iuris actions under this rescript and the old 
rule in bonas fidei iudicia, and Theophilus uses language which 
implies that there was in &ct no diffnence. But the evidence 
of Theophilus on a matter of history is of very small value, and 
Justinian says that he is making a change, and that under his 
system the debts **ip8o iure minuunt'' which suggests that 
minuunt was not the word applicable to the earlier law. (3) An 
esDceptio it is urged does not necessarily upset an action even 
in classical times. There are texts in the Digest in which 
this is expressly stated for different actions, and for the exoepiio 
doli as well as for other eaoceptione8\ But in the time of the 
Digest the formulary system had long been extinct, and very 
different rules were applied to the system of cognitio extra- 
ordinaricL Thus the word excq^tio and the rules stated for the 
exceptio by Justinian are of very little weight for the classical 
law. Thus one of the cases commonly cited in support of this 
proposition is that of the actions in which a man could not be 
condemned beyond his means. This caused only a reduction in 
classical law, and the means of raising it is repeatedly called, 
in the Digest, an exceptio. But we have already remarked that 
in the classical law the point was in all probability raised not 

1 e.y., Sohm, Inslitates (tr. LedUe) (2), 469; Aoearias, PrMs, § 909. 
* D. 44. 1. 22; D. 16. L 17. 2; D. 80. 85. 
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by effofljp^, bat by taxaiio\ In the Digest Paul is quoted as 
saying that exoeptianes sometimes have the effect of rodudng 
the eondemnaHo, but this text bears evident marks of alteration, 
so that it is rather evidence for the contrary view, for the time 
of Paul 

Neither view cfui however be said to be proved, and it has 
been doubted whether the Bescript of Marcus Aurelius was 
really as wide in its scope as has been supposed 

Justinian allowed oompenmHo of claims of the same or 
different kinds in nearly eveiy action, provided that the set- 
off was clear and easily valued. He provided that fidlure to 
make the allowance did not involve loss of the action, but the 
**%p80 iure'' diminution of the condemnatio, and that the rule was 
not to apply to the actio depoaiti. It is not very dear what he 
meant by the expression, %p$o iure. Probably the sense is that 
the deduction is made automatically, without any mention of the 
counterclaim in the pleadings. It follows that there can be no 
question of plus petitio, and also that the counterclaim is not 
brought into issue, since it is not stated: there is nothing to 
bar subsequent action upon it. Apart from these points there 
are a good many difficulties in the application of Justinian's 
rather hasty rule, but we cannot go into them. 

Of most of the other details of procedure, up to and 
including the judgment, nothing need be said. But some 
space must be given to the subject of Representation in law 
suits, and the necessary securities. 

162. We are told that apart firom a few exceptional 
cases, the legis actio did not admit of representation, and the 
cases which are recorded as exceptions do not, so far as is 
known, use the same machineiy as that with which we meet in 
the formulary system. Under that system we find a scheme 
of re|ffesentation of gradual development. The earliest form 
of the institution is that of the CogniUir, appointed in formal 
words, probably in ture, and certainly in the presence of the 
other party. He became the actual litigant, and whether 

1 Anu, 1 163. 
BL 25 



886 LUiffotian ly Mepresentatwe 



he was acting for a plaintiff or a defendant the jadgment ma, 
80 to apeak, in his name. Thus at firet it was he who had or 
was liable to the actio tudicatit but as early as CScero the role 
is tiiat a eogwitor so fiir represents his principal that the odM 
iudioati lies to or against the principal The procurator is 
an informally appointed representative, and may indeed act 
without appMntment {procurator vohmiarius}. Here tke 
representation is for less complete, and throughout the for- 
mulary period the actio iuddoaU lies against, and ia available 
to, the procuraior and not his principal Early in the posfc- 
olassical age however the cognitor disappears, and the appoint- 
ment of a procuraior produces the effect of foil repreBentati<», 
so that'it is the principal who is affacted by the actio tudicaU, 
at least in the case of an appointed procurator, though not in 
that ot the procurator voluntariua. 

So for all is fidrly dear, but the history of the Cogmtor has 
other aspects of interest, and has been the subject of mnch 
controversy. Qaius gives us two forms for the appointment of 
cognitores and seems to mean that they may be used in- 
differently. The first and most formal has an air of antiqmtf 
about it and in structure closely follows the ancient forms of 
declaration used in newi aolutio and manus imectio, and aome 
other cases. Qaius says it requires **eeria et quasi soU»m 
wrba^ and we are told that it might not be conditional The 
first form begins ''Quod ego.. .a te peto" and the second ''qwfi 
ego...p€tere vdoJ' It is therefore supposed, since actual jMiAto 
does not begin till liti$ contestatio, that the first form was need 
where the appointment took place at this stage and the second 
where it was earlier. In the controversies a good deal has 
turned on the exact meaning which is to be given to the word 
peto in this expression. According to one view, supported by 
texts, it is equivalent to litem eontestor, so that the appoint- 
ment must have been at the exact moment of litis eonie$Ui^' 
According to another, supported in the same way, it is appli^ 
to any time at or after litis contestatioK 

The formal characteristics noted above have led to an 

1 SeeBiaele, Betfariga, M«ff9. 
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opinion, that in its inception the cogniior is a civil law idea, 
and not purely edictal, as we know it. In this view the origin 
of it is to be looked for in the legia actio system, where 
however there is the difficulty that apart firom certain recorded 
exceptions which do not affect the question, nemo aUeno nomine 
agere pate$L But it is argued that this applies only to the 
legia aotio itself and not to the subsequent procedure in indieio. 
From this and other considerations the conclusion has been 
drawn that the fiist form given by Gains is the ancient civil 
form, and that, either generally or in some cases, it was possible 
to appoint at any time from litis oonteataHo a eognitor to act 
in iudioio, and some words in the Auctor ad Herennium are 
cited to suggest that this applied at any rate in cases of old 
age or sickness^ 

There is however no direct evidence for this civil eognitor , 
and it has been pointed out that there are characteristics of the 
fonn which do not look like those of an ancient civil fonn, that 
superfluous words did not vitiate it (but this is equally true of 
the civil form of atipulatio : spondea-^ne, spondeo*), and that it 
might be in Greek (but the evidence for this is late), and that 
it is a mistake to suppose that formlessness is an attribute of 
praetorian institutions. On these and other grounds the civil 
oognHor is dismissed as a mere fisaicy. On the other hand, as 
the use of the word peto in the first form implies that litis 
conteskUio has been reached, it has been maintained that there 
was in the formulary system a eognitor to act only in ivdicio, 
and that the first form refers to him, and the second to the 
better known eognitor for the whole action. But for this 
praetorian eognitor to act only in iudieio there is the same lack 
of evidence as for his supposed civil law forerunner* 

In these remarks no attempt is made to decide in this 
controversy, or even to state all the material points, but only 
to indicate its existence and its main lines. It is probable 
that the majority of modem writers on Roman law would 
hesitate to accept either of these undemonstrated oognitares*, 

1 Bisek, Beilnge, 91. * D. 46. 1. 86. pr. 
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16S. The rules aa to the security required of a pai^ 
to litigation yaried historically. If tiie parties appear per- 
sonally the plaintiff at no time gives any security. In real 
actions the defendant, under the formulaiy system, gira 
security, iudioatum dohi, %jb,, that he will take the proper steps 
in defence, that he will satisfy the judgment^ and that he irill 
commit no fraud. In personal acti<xis he gives in genecsl 
no security. In later law a defendant appearing perscmally 
gives only his peisonal undertaking that he will attend tbe 
hearing. 

The matter is more complex where either party iq^pesn 
by representative, the rules being affected by the differences 
which exist between these representatives as to Uie extent to 
which judgment against them is effective against the prindpsL 
As a oognitor brings his principal's right into issue, a plaintiff's 
cogniior gives no security, and as in. course of time the »- 
o&pHo m iudioaiae became available against the principal in 
other cases, the rule of later classical law is that no dearly 
appointed representative for the plaintiff need give security. 
But other persons appearing for him (and in earlier days all 
but the eogniior) had to give security that the principal would 
ratify their action : satMatio derato. Where a refn^esentative 
appears for the defendant aaHidatio iudioatum mdvi has always 
to be given, sLuce the right of action is exhausted. But there 
is a distinction. If it is a cogniior the principal gives the 
security: in other cases it is the representative. One might 
have expected the rule to be the other way, since the eognHor 
more fully represents the principaL But the rule is explained 
by the veiy fiict that these other representatives do not 
formally bring the principal and his rights into issue, and« 
moreover, he is not necessarily present as he is in the case of 
the cogwUar. 

Under Justinian scUiadatio de rato is required only from 
a reptesentative whose appointment is not registered in oonrt 
or made there in the presence of the principal. On the side 
of the defendant if the principal is not present^ the repre- 
sentative gives security iudiotUum soM. In the case of a 
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fonnaUy appointed representative, the principal gives secnrily 
iiidicatum Moltn, acting, Justinian says, as a fideiu88or for his 
representative. He has also to agree for a general hypothec over 
his property, and to give farther security that he will be 
present at the proper time so that the actio ittdicaU, if it is 
necessary, may be given against him. 

184. Some aooonnt has already been given of the judgment 
in the formulary system, which was always for a sum of money, 
and it is desirable now to speak of the steps which would follow 
if it was not obeyed The defendant had a time, usually two 
months, within which to pay. If he foiled to do so, fbrther 
steps might be taken. The plaintiflTs first step is to bring an 
adio iudicaH. This is an ordinary formulary action, as to the 
actual formula of which only guesses more or less plausible 
can be made. This action however would not proceed to an 
actual hearing unless the legality of the judgment was dis- 
puted. If however this was denied and the action proceeded 
to a uidtctiim, the defendsnt incurred a liability for double 
damages and had to find a surety for satis&ction of it Of 
course the merits could not be gone into, but only the formal 
validity of the judgment If it was not disputed, so that 
there was no iudieium^ the liability was for the original 
damages only. In either case proceedings in actual execution 
would follow. 

This necessary initiation of execution by an aeUo iudioaii 
has given rise to some discussion^ It is not expressly stated 
as a requirement anywhere in the texts, and it has therefore 
been suggested that it is an error to suppose that it was 
required in all cases, that it was really needed and employed 
oolj where the validity of the judgment was disputed. But 
though it is not expressly stated, there are many texts from 
which its generality is a reasonable inference*, and it is replied 
that there is no text that throws any real doubt on it The 
question has naturally been asked : whence arises the necessity 
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for an aeUo tWiooti in all oases ? Why oould not the judgment 
creditor proceed at once to such modes of execation as were 
open, as under the old law ? To this it has been replied with 
much force, that in fiwst the creditor could not so jMnooeed undtf 
the old system : the actual seizure was preceded by a sol^im 
declaration of the judgment, before the magistrate, with an 
opportunity to the defendant to dispute it by means of a 
fnf¥le». Of this formal act it is contended the actio iudiead 
is a praetorian copy. As under the old q^stem there will be 
double damages if the validity of the judgment is unsucoess- 
fuUy attacked, and as under that system, the action of the 
defendant must be supported by a personal security : the third 
party, who gives aajtiadaiio, being practically in the same 
position as the rnndex. Other explanations have been sug- 
gested: in particular it has been maintained that it is to 
guard against execution being begun by an audacious creditor 
who has never obtained any judgment at alL It would be 
impossible it is urged for the defendant to prove the negative 
that there had never been a judgment. This acti<m it is 
contended compels the creditor to appear as plaintiff and 
substantiate that fact, leaving to the defendant the burd^ 
of shewing that this judgment was in some way invalid. It 
is a corollary to this view that under the t^rw actio q^tem the 
creditor claiming manue iniectio before the Praetor had himself 
to prove the de Jucto existence of the judgment, though Gains 
says nothing of this. 

Actual execution of judgment took two forms — ^personal 
seisure and bonorum venditio. Personal seizure long survives 
the disappearance of the old manua iniectio. The creditor, 
authorised by the magistrate {dud iubere), carries off the debtor 
and keeps him in chains or lets him work out the debt 
Aulus Gellius speaks of addictio, but it is not, as it seems, an 
addictio in the old sense. In any case it puts strong pressure 
on a solvent debtor to pay, and no doubt it was mainly used in 
the case of such a debtor. It is clear that it remained in use 
through the classical age^ 

^ See Girud, Marniel (5), 1044. 
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Most judgment debtois who fidl to satisfy the judgment 
are however insolvent, and there is another method, porely 
praetorian, for use in such cases, %.e., Bofwrum imndiiio. This 
procedure must now be considered. The main outline of it 
can be veiy shortly stated. On the demand of the creditor, 
the Praetor issues a decree of misno in po89e$mon€m, which 
entitles him to take possession of the goods. But^ so &r, this 
is for security merely and does not entitle him to eject the 
debtor. The seizure must be publicly advertised Then after 
thirty days, if the debtor is alive, fifteen if it is the estate 
of an insolvent deceased, a new decree issues directing the 
appointment by the creditors of a magi&Ur^ one of themselves* 
to conduct the sale. He then publishes the conditions of sale» 
including apparently the inventory of the estate, and the list 
of debts to be paid. Then after some further delay the estate 
is sold to the highest bidder, «.«., to the person who offere the 
highest dividend on the debts. There are further rules 
determining which is to be preferred among those who offer 
the same dividend, a laige creditor to a smaller, a creditor to 
a relative, a relative to an outsider^ 

The buyer becomes a sort of praetorian successor, as we 
have already seen*. He has praetorian ownership of the pro* 
perty, and can sue debtors of the bankrupt, by an action with 
the fiction, 9% hares enet, or the action with a Rutilian formula, 
the former probably in the case of a deceased insolvent, the 
latter in the case we are concerned with. He is also liable 
for the debts, up to lus agreed dividend Secured creditors 
preserve their rights, and it appears that he must pay 
privileged debts, of which there are many kinds» first, and in 
full, if the assets are sufficient^ It is the natural assumption 
that this liability could be enforced against him by the 
creditors, by the same types of action, but it is surprising to 
find that tUs is nowhere stated, though it is generally ac- 
cepted and is suggested by an imperfect text of Gaiua It 
is however sometimes held that in the case of a tudieahts, as 
the creditors have dealt with the magiiier and he witii the 

> D. 411. & 16. * AnU, 1 57. * Laod, Bd. Fttjp. (8) 418. 
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bayer from whom he has taken necwnty, the creditors* remedy 
18 against the magiaim', who in tarn can recover from tiie 
banerum en^pior. 

The debtor beoomes tit/bmw at the time of the appointment 
of a magider banorwn, and ceases to have any rights in his 
existing p r up er ty, or in debts due to him. Bnt he still remains 
liable fer his debts: he has sufiered no capitis denmuOio, and 
thus if he acquires any property lus creditorB can proceed 
against him in respect of any balance still due on their debts^ 
snbject to beMfkium eampetmtiae within one yearS exactly as 
if there had been no vendiiio. It is only wh^ne he had made 
a volmitary cestio that he is in any way protected, and in that 
case it is only against personal seizure : he may still be sold np 
if^ain. It may well be that there were creditors who had nere^ 
heard of the b<marum wndMo, or from any canse had refrained 
from claiming, these being apparently in the same po8iti<m. 
We are without information on the point, but it does not seem 
probable that creditors who had not come forward and whose 
debts were therefore not scheduled could have had any claim 
against the bancrum magiHer^ in whose appointment they had 
not shared, or the emptor. The purpose of the delays and 
advertisements is to give everyone an opportunity of coming 
in. A text whidi is sometimes understood to give them an 
aeiio infaciwn against the creditors who have received too 
a dividend appears to refer to a different case*. 



IM. We are told nothing of the treatment of debts due 
M dta or $ub candicione either by or to the estate, but pre- 
sumably these would become ripe for action if and when they 
would have done so had there been no bankruptcy, so that no 
special rule was necessary. Nor is an3rthing said as to tbe 
amount of proof which was necessary to allow a debt to figure 
in the list of liabilities or a creditor to share in the appoint- 
ment of the magister. No doubt, when the debt came to 
be sued <m, its reality would be adjudicated upon, but it 
seems that unless there was a for more exhaustive preliminary 

1 0. 7. 76. 6. s D. 17. 1. 29. 10. 
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inrestigation ihaa we know anything of, the bid of the bayer 
must have been made tather in the dark. Such a state of 
things cannot have made for good bidding, and cannot have 
been fi^vonrable to the ereditora As the result of legislation 
the practioe arose of following the miuio in po$8688ionem by 
a sale of the property in detail (distraciio banorum)^ a plan 
which avoids the btmorwm venditio and as it seems the infamiat 
and was introduced probably for tUs reason rather than on 
economic grounds, since it seems to have been allowable only 
in the case of persons of some distinction^ The person 
appointed to manage the sale is not a magider bancrum, but 
a curator bonorum. This is not edictal, and the curator must 
be distinguished from an edictal curator bonorum of whom we 
hear. This is an officer appointed by the Praetor with tiie 
concurrence of the majority of the creditors in cases in whidi 
tiiere has been a seizure without judgment, in certain cases 
of absence or minority. He has wide powers of adminis- 
tration, even of selling and buying, so fiu- as this is required 
for the protection of the estate. But he does not proceed to 
bonorum vcndUio*. 

To complete this matter a word should be said of the 
proceeding for setting aside transactions in fraud of creditors. 
Distinct remedies are fused in the Digest, so that the classical 
law is not easily made out. But there seem to have been two 
distinct remedies. There was an Interdidum Fraudatorium, 
for restitution, available to any of the creditors. There was 
also a right of BatUutio in integrum, available to the edictal 
curator bonorum, giving rise to the ordinary fictitious actions 
and other consequential remediea There was also an actio 
Pauliana, but it is held by Lenel that this is only a special 
name given to the actio arbitraria, which would result on 
ordinary principles from the issue of the Interdictum, Frauda- 
torium. It must be noted that these remedies presuppose 
an insolven<7 — there must, at any rate, have been a miscio in 
poueasionem. The transaction attacked may however have 
taken place at any time within a year before. It must be 

1 D. S7. 10. 6. > Lenel, Ed. Perp. (S) 418. 
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flhewn that the transaction damaged the estate and ma made 
with fiBodalent intent The proceedings lie in general only 
against one who was oonsoioos of the fiand. But it is dear 
that the Interdict might be given, eauaa eognita^ against one 
not a party to the fraud, and it seems to have been so given 
where the acquisition was gmtoitona There are also agns 
of an action even after the year, >to the extent of actual 
enrichment. It is useless to go further into the detail of a 
proceeding the nature of which is so much oontroveTted*. 

16ft. Under the system of eogniUo wiraordinana the 
judgment need not be for a sum of money. The magistrate 
has power to order actual restitution of the property claimed, 
and even, as it seems, actual performance of a service dne, 
but in this case money damages would usually be awarded*. 
Indeed it is mainly in real actions and actions on deposit and 
the like that an order for actual delivery is made : there is for 
instance veiy little sign of anything like a decree of specific 
performance in contracts of sale. Where the order is one for 
delivery or production of a specific thing the oflSoers of the 
court are authorised to see to its actual render, using any force 
that is necessaiy*. Where the condemnatio is in money, there 
is no longer any vendiiio bonorum. This institution, with its 
accompanying infamia and loss of all property, disappeared 
with the formulaiy system. The new practice was £6r the 
officials of the court to seize and sell so much of the property 
as would suffice to meet the judgment, and costs^ 

The didractio bonorum which existed in the later law has 
no necessary connexion with execution of judgments : it is the 
procedure in bankruptcy, and is the subject of elaborate l^;iB- 
lation. It is a generalisation of the earlier dittracUo bonorum 
already mentioned 

Appeal in the modem sense was unknown to the earlier 
classical law. There was no hierarchy of courts. It was 

1 See Lenel, Ed. Perp. (2) 425, 475 ; Gizaid, Manael (5), 424. 
* 0. 7. 45. 14; D. 42. 1. IS. 1. • D. 48. 4. S. 1. 

« D. 42. 1. 15. 



Appeal 805 

poasible in manus iniectio (by a vindew) and later, in the actio 
ivdioaUt to attack the formal validity of the judgment, but 
this would not raise again the qneetion of the merits. The 
nearest approach to appeal was the itdercesaio of the magistrate 
who conld veto any steps taken in pursuance of the judgment, 
though he could not thus set aside the judgment itself And 
restitutio in integrum was available in many cases, but here 
too there was usually no question of reversing the decision 
on the merits. In the comparatively rare case in which the 
restitutio takes the form of reedeeio tudUcit, it is commonly 
on grounds which would not have affected the action of the 

In later law there is a complete organisation of appeals, 
culminating in the court held by the Emperor — ^the auditorium, 
in which he was advised by his council, but decided on his own 
responsibility. There is however little or no reason to think 
that this system ever had any application to cases tried under 
the formulary system ^ 

The details of procedure we have not discussed, or have 
discussed only shortly, partly for lack of space, partly because 
the many difficulties they present are in the main difficulties 
of detail, the discussion of which would not throw light on 
anything but the details themselves. But in the case of the 
Interdicts, the subject is found so perplexing by the student 
that it seems well to end with a more or less systematic 
account of their working, at least in the case of possessoiy 
interdicts. 

167. The Interdict is an order of the magistrate issued 
on application, and giving rise to further proceedings if it is 
disregarded. In early times it may have been enforced by the 
magistrate's authority, but, as we know it, it is the initial step 
of an ordinary piece of litigation, having special formalities. 
It is in form praetorian, and is, in most cases, set forth in the 
Edict. But the right which it protects is not necessarily 
praetorian. There were many rules of the civil law for breach 

^ Mojie, Iiutiiatei, Szeomit z. 



896 Interdicts 

of which DO addon was given, but the enlbicement of them 
left to the tmperium of the magistrate. This is true of most 
of the interdicts which relate to public interests, e.g., those for 
the protection of pnblic ways and places^ But it is equally 
trae of many private rights. The Twelve Tables contain a 
danse entitling a man to enter his neighbour's land to gather 
fruits which have &llen over the boundary. This was enforced 
by the interdict de glande leg0nda\ and there are others of the 
same type. How the order was at first enforced we do not 
know, but it is probable that from very early times it was, as in 
the later law, by way of sponsiones. These interdicts, and 
indeed most of the known interdicts, seem to have existed 
before the Praetor began to issue general edicts. This ia 
a foot which must be borne in mind, sinOe it helps to the 
understanding of one at least of the peculiarities of the 
Interdict 

Fr(»n the account we have in Qaius, it is natural to 
assume that the interdict was a provisional remedy, is., that 
it, and its dependent procedure, did not make a final settle- 
ment of the questions at issue, but merely determined which 
of the two parties was to be the plaintiff and which die 
defendant in some litigation of the ordinary kind which was 
in contemi^tion. This no doubt is not very for from the 
truth in the case of possessory and quasi-possessory interdicts, 
and in relation to two of these, Uti possidetis and Utrvhi, it 
is evidently their purpose as they are known to us in the 
classical law. But it is not in the least true of many other 
interdicts, of de glands legenda, which has just been mentioned, 
or of the mass of interdicts which have nothing to do with. 
possession or quasi-possession. This has been well illustrated 
by a contrast. It has been pointed out' that if a man was in 
actual enjoyment of a "right of way*' over land, and was 
interfered with by the owner, X, he could get the interdict 
de itinere, forbidding the interference, and practically com- 
pelling X, if he wished to stop the use of the way, to bring his 
(icHo negatoria, in which the question whether there really was 

> D. 48. 7-14. • D. 48. 2S. 1. • AAoariM, Pr^ds, 8. 1S17. 
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a right of way would be finally settled \ Nothing oould be 
more provisional than the operation of this interdict If 
however a man was in enjoyment of a right of way, and 
wished to repair the path, bat was prevented from doing so, 
he could get an interdict prohibiting the interference. But 
here he would have to prove that he was really entitled to 
repair the way*. There is nothing in the least provisional 
about this. The possessory interdicts, being fully described by 
Qaius, are better known to us than any others, and, as they 
are all provisional, it is easy to fidl into the mistake of thinking 
that all the interdicts are so, i.&, that their provisional nature 
is due to something inherent in interdicts. In fisust however 
this is not an essential characteristic of interdicts at all : it has 
nothing to do with their character, but it is the essential 
characteristic of possessory rights. So soon as the Praetor had 
resolved that a peaceable de fojcio enjoyment should not be 
interfered with except by legal process, he had created what 
may be called provisional rights, and the protection would 
have been equally provisional whether it had been by inter- 
dict, as it was in the classical law, or, as it was in the later 
law, by possessory action without the previous issue of the 
interdict. 

168. We are given several classifications of interdicts, 
resting on their form or their purpose. Thus we are told 
that they are either Exhibitoiy, ordering production of some^ 
thing, Bestitutory, ordering something done to be undone, or 
Prohibitory, forbidding some act, ending respectively with the 
words " Exhibeas,'" " RestUuas;' or '' Veto." It will be noticed 
that in form they are very peremptory, and they are carefully 
framed so that the conditions on which the order will be 
enforced are expressed on the &ce of the interdict. But when 
we consider the actual enforcement, we observe that this 
peremptory form does not mean any direct coercive process 
by the Praetor. As we shall see in dealing with the pro- 
cedure, in possessory interdicts (and it is equally true of the 

1 D. 48. 19. 1. * D. 48. 19. 8. 11. 
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others), the enfoit^ement ultimately lesolveB itself into an 
wrbUrium of a iudex^ with alternative money damages. 

They are also classified as possessoiy or non-possessoiy. It 
is with the former that we shall be mainly concerned, but the 
different types of non-possessory interdicts may be adverted ta 
Some are for the protection of private rights not dependent on 
possession, of which type that de glands legenda^ is a sufficient 
illustration. Others are so fSsur private that they deal with pre- 
vention of the enjoyment by a particular person of a public 
right Such, for instance, is the interdict, Ut via publioa ire 
agere lioeoLtK Others are simply for the protection of public 
rights, such as that for preventing interference with or damage 
to a public way^ Of this interdict we are expressly told that 
it aims at utiliUu publioa and that it is poptdare, t.e., can be 
brought by anyone. It must be remembered that, as has been 
stated, the process of enforcement is the same here as in private 
interdicta 

Of possessory interdicts we are told that they are either 
single or double, the nature of which distinction will sufficiently 
appear in the discussion of the procedure. A further classifica- 
tion is into 

L Adipimsendae passeasionis causa, to give possession to one 
who has not had it before. Of these a well-baown instance is 
the interdict Qtwrum Banorum^ of the bonarum possessor, which 
has already been considered. Like all others it is provision^, 
but, as we have seen, it may often be final in practice. 

ii. Betinendae possessumis causa, by which a person keeps 
or regains possession by reason of having previously held it 
The chief of these are the well-known double interdicts Uti 
possidetis and Utrubi^ the use of which waa to determine which 
should have possession and the position of defendant in a 
contemplated real action. By the terms of the interdict uU 
possidetis which dealt with land, possession was to be adjudged 
to the actual possessor at the time the interdict was issued, 
unless he had obtained it tfi, dam aut precario, firom the other, 

1 D. 48. 38. 1. > D. 48. 8. 2. 46. • D. 48. 10. 
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in which case it went to that other. In uiruhi for moveables 
it went in classical law to the one who had held it for the 
longest time in the past year, with the same proviso if he had 
obtained it vi clam atU precario fix>m the other, but under 
Justinian the rule of uH possidetis was applied in this case 
also. It will be seen that though in name retinendae passes- 
sicnis cavsa, these interdicts might operate diflferently. 

iiL Becuperanckis posssssionis ca/usa, for restoring possession 
to one who has been deprived of it. The only one of these of 
importance is unde vi in its two formsS the conditions under 
which return is ordered varying as the force was armed (vis 
armata) or unarmed (vis cotidiana). Here too in Justinian's 
law no such distinction was drawn between the two cases. 

There is mentioned a fourth class — double in a special sense' 
—either for giving in first instance, or restoring, possession, as 
the case might be. Their use was this. In real actions the 
party to whom possession was allotted was bound to give security 
for certain purposes. This is included under the general term 
litem defenders. If he failed to do so this interdict was issued 
to make him give up possession to the other : it is an order to 
give up possession si litem non defendas. There are several 
cases, all alike except as to the kind of real right claimed in 
the action, and called (^uem fundum^ Q}Mm hereditatem* and 
so forth, as the case might be. These interdicts are obsolete 
in the later law, as the law as to the necessary security has 
changed. 

With these various classifications we shall have little to do 
in dealing with the procedure under possessory interdicts : the 
only distinctions which it will be necessary for us to bear in 
mind are those (1) between Single and Double Interdicts, and 
(2) between Prohibitory and other Interdicta 

169. The procedure in single interdicts differs considerably 
from that in double interdicts, so that the cases must be taken 
singly, and as the single are the simpler they must be first 
hancUed. 

1 D. 48. 16. > D. 48. 1. 8. 8. * Frag. Vat. 92. 



400 Proeedwre in SimpU Interdiets 

Confining ouraelyes for the pceBemt to the Prohibitoiy inter- 
dicts, we may aasume that A alleges that he has been in 
enjoyment of a certain right, de facto, and that B has interfered 
with the enjoyment A applies for an interdict, and oae is 
issued to him, in a form prohibiting any interference, bat always 
containing limiting words to shew that the prohibition has no 
application unless the de facto enjoyment is of the kind die 
Praetor meant to protect. Thus, in the interdict de itinere 
privato the form was, '^I forbid any force to be done by which 
A is prevented fix>m enjoying that right of way which he has 
been enjoying during the present year, his enjoyment not 
having been obtained fiK>m N fd dam out preoario\'* Here it 
must be noted that this mention of a year has nothing what- 
ever to do with prescription. The question is not whether he 
has acquired the right by lapse of time, but whether there has 
in fact been a peaceable enjoyment so recent and so full as 
to raise a presumption of rightfulness, such that the Praetor 
thinks it ought not to be interfered with except by l^|;al 
process. 

If, now, A is not interfered with, there will be no further 
process. But if his right is really disputed, if N really intends 
to deny his right of way, and also thinks that ^'s enjoym^it 
has not been such as satisfies all the requirements of the inter- 
dict, he will now proceed to use some force, in order to raise 
the question. The point is that, if N merely acquiesces in the 
interdict, the result will be that he will not be able to put a 
stop to ^'s enjoyment except by bringing his actio negaJtoria, 
in which, if he is to win, he will have to disprove the existence 
of the right of way. If however N uses force, and A pmoQeds 
under the interdict, and N succeeds in proving that A has not 
been in enjoyment of the right of way in the past year, or not 
to the necessary extent, which is defined in the Digest as being 
on thirty days at least*, N will win in the interdict, and can 
now disregaxd A altogether, obstructing his way, and leaving 
him either to abandon it altogether, or to bring an actio 
confeesoria, under which he will have to prove that he has a 

1 D. 48. 19. 1. pr. > D. 48. 19. 1. 8. 
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legal right to the servitada Hie same resalt will of eonrse 
Ibllow if he shews that though there had been the neoessMy 
enjoyment, it had in &ct been preoario from him, or that in 
some other way the requirements of the interdiet had not been 
satisfied. If he fiuls to prove one of these defects in the enjoy-* 
ment, A will win on the interdiet, and N will be oompdled 
either to abandon his objections or to bring his actio mtgoimit^ 
in which he will have to prove an ownership free of this aarvi'r 
tnde. 

Let it be assumed that N uses ftnroe. It will be a mere 
formal force, bat enough to amount to disregard of the interdict. 
Then both parties go before the Praetor, and the qoestiQii if 
raised: has N disobeyed the interdict? This question is to be 
tried by a iudex, but tiie way in which it is raised is noteworthy. 
N says to it " Do you promise to pay me 10 if I have not dis- 
obeyed the interdict ? " A then says " I promise, and do yon 
promise to pay me 10 if you have disobeyed the interdict 7 '' 
N answers ''I promise." These two counterstipulationa «re 
practically a bet. Each then proceeds to sue for the 10, that 
is to say, two formulae for ootidiatio oertae peoumae are issued, 
one to A^ and one to N. At this stage, three points must be 
noted. 

L (a) N has certainly disregarded the interdict, but it does 
not in the least follow that he has disobeyed it. If A'm enjoy-^ 
ment was not of such a nature as to satisfy all the requirements 
of the interdict, the acts done by N are not a contravention of 
its terms, and N will win. He will be absolved in the oomUdio 
for 10 which was issued against him, while A will be condemned 
to pay 10 in the corresponding action brought by JV against 
him. 

(fr) As these are ordinaiy condicHomea they may have 
etBceptianei. Thus N may have been induced to disregard the 
interdict by ^'s telling him that he did not intend to maintain 
his claim. This would plainly give rise to an emf§ptio doU. 
Other defences of like kind may easily be conceived, but theo^ 
matters have nothing to do specially with the interdict The 
proceedings would merely be abortiva 

B. 2« 
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(o) The whole duly being based cm tiie Ediot, there is no 
liability except that whidi it states. Tliat is why the interdict 
is drawn np so caiefully. Each intodict in the Edict carefblly 
expresses all the conditions on which the right which it protects 
is to depend, and the tudetc has no need to look outside its 
terms to see exactly what has to be proved. The importance 
of the exact interpretation of a given form of words is chaiac- 
teristic of the whole fermnlaiy system, bat it is shewn more 
clearly here than anywhere else. Interdicts were matter of 
extremely careful drafting, to be reccmsidered if neceesaiy, every 
year. The interdict unds m is a good illustration of thk. We 
have it in two forms, one from the time of Cicero, and one 
from Justinian^ and the two forms differ materially. We have 
also some traces of it as it was in classical law. 

If A &ils in the action on the pr(»nise, the matter is at an 
end. He has not been actually enjoying the servitude to the 
extent, or in the manner, that the interdict requires, and if he 
wishes to make good his claim he must bring his actio con- 
fe98oricL If on the other hand he wins, a formula is issued far 
a ludieium Seouterium, for abstention from inteiierence and 
for damages in de&ult. Whether there were damages for the 
force done between the iasue of the interdict and the judgment 
on the condictio is not quite dear. The form of the action is 
not known and it is suggested that in such cases as this of a 
right of way the notion of restitution is inapplicable and that 
the formula is simply <me for damages*, while in those pio- 
hibitoiy interdicts which have to do with really posseaaoiy 
rights, such as those for protection of persons who have been 
niiMt in poBse^sionem, it would be for restitution and <»ily for 
damages in de&ult. In any case there were certainly no 
damages for the time before the issue of the interdict^ fi»* 
till then there was no duty. This view that there was no 
arbitrium for restitution in cases where the interdict was con- 
caned with interference with a right of way is supported by 
the foot that there seems to have been no arbiirium in an 

1 Pio Tnllio, 19. 44; Pro Cmouia, 19. 56; O&itu, 4. 154; Frag. Vat, SS; 
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onliiiaiy aeUo canfe$eoria in respect of them. How the damagee 
were aasesBed in such a case of interdict, where no restitutio was 
ordered, it is difficult to say. 

170. If the int^tliot was not prohibitoiy, but restitntoiy 
or ezhibitoiy, there was an alternative somewhat simpler pro- 
cess. After the formal act of disregard of the interdict, while 
the parties are in ooort, the defendant is entitled to reftise the 
Sponaionea and to demand an arbiter. The effect will be that 
a forfmda is issued, requiring him to restore or produce, as the 
case may be, if the conditions of the interdict are proved to 
exist, or to pay damages, the arbitrium clause being of course 
inserted for actual performance. In this case too, very careful 
drafting would be equally necessary. The issues are the same 
as in the process by eponeio, though raised in a different way. 
If the defendant leaves the court without calling for an arbUer, 
then and there, the eponeio system applies. These interdicts 
to which the arbitrium system applied are sometimes called 
dearetOj the name interdict being in strictness applied only to 
those which are prohibitory. It should be observed that the 
use of the arbitrium form did not make very much difference. 
It merely avoided the mk of loss over the sponeiones, for it is 
clear that even in prohibitoiy interdicts, if the beta were of 
such a nature as to admit of it, an arbitrium clause would be 
inserted. Elzactly why this alternative method is allowed in 
restitutory and ezhibitory interdicts only is not clear. It may 
perhaps be allied to the fiict that they prescribe a positive act, 
and direct enforcement such as is contemplated by the afbUrium 
is more easy here. There are some prohibitory interdicts to 
which, as we have seen, it is at least probable that it could 
not be applied at all^ The answer to the other question that 
suggests itself m., the reason why the defendant prefers the 
arbiter is obvious; he thereby avoids the risk of the eponeicmea, 
which we are told were not merely formal, but were actually 
penaL The plaintiff runs the same risk, but does not appear 
to have the same privilege. 

1 LmA, Bd. Porp. (9) 486. 
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Two or throe fortlier obaervatioDs murt be flude abmil 
gingle interdicte. 

(a) The issue to be tried in the tudicium aecutmiiim is 
already really decided in the acticMis on the «pon«t6itet, and the 
issue in each of the actions on the gponaianm is the sana It 
is therefore very probeUe that all these firmmtas weie i«aed 
together, 

(6) It has been assumed in the forc^going aooooat that the 
Mponsio was on the genersl question: has the interdict besn 
disobeyed 7 But as the interdict £EuIed if any one of its con* 
ditions was not satisfied, the task of the ituiar might be made 
consideraUy lighter* If, as would probably be often the esse, 
cmly one of the points was really in dispute, the sponsio mi|^t 
be expressed so as to turn on that point. Thus, supposii^ ike 
only doubt was whether the eiyoyment in the past year had 
be^ sufficient, the apcmsio might run " Do you promise to pay 
me 10 if I have enjoyed this right of way on thirty days duriilg 
the past year?" with the answer *'I promise." Any of the 
other requirements mifi^t of course be embodied in tiie same 
way. 

(o) Nothing has yet been said as to the burden of proof, 
and as we have seen that there were two stipulationa, one on 
each side, each is phiintiff and might seem to have the burden 
of proo£ It is obvious however that it is the claimant of the 
interdict who is the real plaintiff, and it is he who oflBsrs the 
ifNMiato. It is he therefore who is the phiintiff in these actioos 
Mid on whom lies the burden of proo£ It is he who is aflirming, 
and it is always the affirmative which has to be proved. 

171. We have now to consider the procedure in the DouUe 
Interdiots-*-^ntefxI»cto citipUcta, of which th«« are essentially 
but two, UtrM for moveables and UH po9ndM» text huvL 
with certain correspondiog derivative forms for usufrocta and 
8up0rfiQiea\ and in the later law for Emphyteuiii*. These inter- 
dicts are of a veiy special character. As we know them in 
the classical law, their only purpose is to confirm one of two 
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intending litigMitB in pooo o omon of the property which is in 
dispute, so as to make him the defendant, and the other the 
plaintiff in the impending real action, so that the burden of 
proof will be on the latter. The interdict is, in terms, addressed 
to both litigants, and directs whichever of them does not satisfy 
the conditions upon which it protects the actual enjojrment, not 
to interfere with the other. Thus there are practically two 
interdicts, though they are contained in one form of words. 
Hence their name of Double interdicts, and a number of 
resulting complications in the procedure. The conditions on 
which uH possidetis is available are not, as we have seen, quite 
the same as those for vimAi, but as there is no resulting 
difierence of jnocedure, we shall deal only with the first. The 
terms of the interdict, as it stood in the Edict, are not quite 
certain, as we have two forms not quite identical, which are 
probably the interdict as it stood at two different dates\ but 
it may be stated sufficiently accurately for our purpose, in 
Englidi as follows : "* I forbid force to be done by either of you, 
whereby one of you is prevented from possessing the land as he 
now does, not vi out dam out precario from the other." 

If the parties mean really to dispute the question, they 
proceed to use force against each other, a purely formal force 
{vU ex oofi«0n^), but enough to constitute disregard of the 
interdict They then proceed to make sponsioneB as in the case 
of single interdicts, with the important difference that, in this 
case, as either of them may have disobeyed the interdict, there 
would be two bets, and consequently four stipulations, with 
four resulting condietionea certae pecuniae. But at this point 
another, rather accidental, complication steps in. The whole 
interdictal procedure will decide who is to be plaintiff, and who 
defendant, in a forthcoming real action. This is obviously a 
very important issue. But the question arises, who is to keep 
the actual possession during the trial of the interdict, a process 
which may take some time, since the &cts necessary to its 
decision may not be easily got at. That is not a very important 

1 FestOB. Bmnfl, FbntM, 9. S4; D. 48. 17. 1. fr. 



406 Procedure in DauNe Interdiete 

matter, ednoe no questicm of prooeduial impoitanoe is 
by it Aooordii^Iy it was simpiy dealt witiL That litigant got 
it who offered most for it. Hie opponents X and F bid against 
each other for it. If X bid most, it was given to him, and he 
then made a promise that if judgment should ultimately go 
for F in the interdict, he would give F the amount <^ his bid. 
This would involve a fifth o&ndicbio oertae pecuniae. Some- 
times the stipulation was omitted, and when the possession was 
handed over to the highest bidder, a formula for a Jvdieium 
Fructuarium was given to the lowest bidder, apparently for the 
amount of the value of the interim possession, is^ the loss to 
him fix)m not having had the interim possession, whatever tiiat 
might amount to, in the event of his winning in the interdict 
Apparently the lowest bidder might choose. If he chose the 
tudicium/ructuariumy the amount of the actual bid would cease 
to be of importance. It will be seen that this alternative 
arrangement is convenient and even necessary in the case, 
which might present itself, in which the interim possession 
was of uncertain value to one of the parties. He need not bid 
at all but will still retain the chaoce of recovering whatever 
the value of it might turn out to have beeiL 

In addition to all these formulae there would be the 
tudioium eecuitorium (called in this case the iudidunt Oascel- 
lianum) for the definitive transfer of the possession to the 
non-possessor if he should win in the interdict It is to be 
noted that in this action he would recover not only the 
possession but also the interim fruits, so that, as Oaius tells 
us, the money recovered under the ivdiGium Jruduarium or 
the oondictio Jrtiokuirta was in effect a penalty. 

Thus to each party were given two condUtiones ceriae 
pecuniae, and to the one who did not get the interim posses* 
sion, either a condictio fructuaria or a tudieium Jructuarium 
at his choice, and a final iudidum secutarium (Cascellianum). 
In this case as in single interdicts, the trial of one of the 
condieUonea certas pecuniae would determine all the questions 
material to the decision of all the actions, though certain 
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qaestioiis of value in the wdicivm fruclMOfrium and the 
iudkium CasoeUianum wonld still remain open. All theae 
foTmuloe appear to have been iasaed together. 

Here, too, disregard is not neoesaarily disobedience. Both 
parties disr^;ard the interdict, but it is dear that only one can 
have disobej^ it. Sinoe one of the parties must have been in 
possession, for, if that were not so, all the proceedings would be 
absurd, it seems as if one must have disobeyed it. But the 
matter is not without difficulty. On the words of the interdict 
as they are transmitted to us, it might seem that neither has 
disobeyed it If, for instance, X held the property prsoorto 
from F, the latter could not possibly disobey it, for the 
possession by Z is not within the terms of the interdict On 
the other hand it is possible to contend that X cannot have 
disobeyed it, for Y was not possessing at alL The matter is 
disputed among the ctmunentatorB, but the view most widely 
held is that in this case, X has disobeyed the interdict As 
against Z, F is still regarded as in possession. Hus view 
is supported, but hardly proved, by the language of certain 
texts*. 

The 9pon9WM8 were penal, t.s., they were actually enforced 
and were not set off against the damagea Here arises an 
important question. What determined the amount of the 
sporwtb ? Could a plaintiff, sure of his case, fix them as high 
as he liked? The answer to this question seems to be that 
tile Edict contained a clause, now only imperfectly known to us, 
which limited the jponnonsff to an amount having some relation 
to the value of the right concerned, but exactly how we do not 
know*. 

These double interdicts are prohibitory, and it follows that 
the alternative method of a formula arbUroric^ without tpoti- 
9iane8, is not available for them. It is clear however both that 
they are in their nature extremely well suited for an arbUrium 
and also that, as a matter of fact, the formula of the iudkium 
CascelUanum did contain such a clause. This case therefore 
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btingB into etnng relief the proUem of the reaeon far the 
tefiiaal of the orfttlrarMi formuJlA in piohibitoiy interdictBi 

In the prooedote of ordinaiy aotion8» there was maduneiy, 
faj meaaa ai judgment in de&ult» misiio in posaemonmn and 
the like, to deal with the case of a defendant who disobeyed the 
in in8 fHfoaiio, or who refused to take the various steps inyolved 
in the defionoe of an action. As to what took the place of Uus 
in interdictal |«ooedure, our infiMrmation, owing to the defective 
state of the manuscript of Qaius» is unfortunately incomplete. 
In double interdicts we are told by Qaius that when a person 
against whom an interdict had been obtained refused to make 
the resulting spongUmsa or to take any of the other necessary 
procedural steps, there were interdicta secundaria by which hs 
oould be compelled to do so. We do not know whether they 
applied also to single interdicts, nor do we know how they 
woriked. There must presumably have been some direct inter- 
vention of the Praetor, and it may be that in these cases there 
was a right to miuio in po$ae8iumen% on the analogy of ordinary 
praetorian stipulationa 

178. We have seat that the issue of the interdict was 
followed, aftor other steps, by the issue of formulae in which 
the question was whether the duty declared in the interdict 
had been broken. The questi<Hi may be asked, why, in view 
of this, the issue of the interdict itself was retained at alL 
Instead of saying, for instance, "I order you to remove the 
obstruction which you have put in the way which A was peace* 
ably enjoying," to be followed when the order was issued in a 
particular case, by a number of steps all leading up to a/ormnia 
of which the gist was, " If it appears that N has obstructed a 
way of which A was in peaceable enjoyment, condemn him to 
pay ot put it right," it seems that the Edict might well have 
said simply: "If anyone obstructs a way of which another 
person is in peaceable enjoyment, I will give a indicium,'* (Of 
course the nature of the necessary enjoyment might be specified 
as exactly as it is in the interdict.) By apt words the same 
issue as that in the interdict might be raised in a more direct 
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and simple way, without any departure from the provisional 
character of the proceeding. Why then was the issue of an 
actual interdict retained? The answer seems to be purely 
historical. Interdicts existed before the Edict did, before the 
Praetor had begun to exercise the power of directly creating 
actions, and they afforded an indirect means of doing so. The 
interdict is an order binding by virtue of the Praetor's tm* 
perium. Before the Edict existed the interdict could not exist 
as a standing order. It had therefore to be issued expressly 
in each case. After it had come to be set forth in the perpetual 
Edict this ceased to be really necessary: its preservation is a 
simple piece of conservatism. It is probable that most of the 
known interdicts were incorporated as existing things into the 
Edict, on its development, and although there are interdicts 
which are plainly later than the origin of the Edict\ it is in 
no way surprising that the existing method was followed. 
Once embodied in the Edict as an integral part of it, and of 
the formulaiy system, their endurance was guaranteed so long 
as the formulary system lasted. With its disappearance, they 
too were superseded. This does not of course mean that the 
rights which they had protected were henceforth unprotected. 
They were still protected, but instead of applying for an inter- 
dict the aggrieved person brought an action in which the issue 
raised was the same as that in the formula which in earlier 
days would have been issued after the disregard of the inter- 
dict. This is well exemplified in the Digest in the case of 
unde vi. In the old system the interdict was issued in the 
form : Unde tu ilium vi dgecisH (etc.). . .tfim fieri veto. In the 
Digest the rule is similar except that the rule is put in general 
impersonal form, and for the last three words are substituted 
the words indicium dabo\ The same development took place 
in all interdicts, though in many of them the words of the old 
interdictal form, are still used in the Digest*, and in relation to 
possessory interdicts, which are much the most important in 
private law, a eystem of possessory actions was developed, in 

> €.g., D. 48. 18. > Cioero, pro Tallio, 19. 44; D. 48. 16. 1. pr. 

* €.g.f D. 43. 2; D. 48. 6, etc. 
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whioh the issae was exactly the same as in the old interdict, 
but the order itself was no longer issued^ 

We have seen that interdicts are not necessarily or essen- 
tially provisional: possessory interdicts are, but this is only 
because the protection of possession as such must be so. If 
it were not, it would not be mere possession, it would be 
ownership. The true owner must always be able to recover 
his goods fix>m one who has no title but possession. Many 
considerations justify, and have produced in various legal 
systems, protection to a mere possessor: we need not now 
consider which of these were operative on the founders of the 
Roman rules. But there ia one point which has led to con- 
troversy and is worth mention. We know that in the long 
run, the mere possessor will have to give up the property to 
the real owner. The hovwrum possessor sine re might recover 
the land fix>m the heres in the interdict quorum bonorum, but 
he must ultimately give it up if he is sued by the heredUatis 
petitio, A bare possessor may win against the owner in uU 
possidetis, but the owner can then regain his property by means 
of a ifindicatio. Why was he driven to this lengthy process ? 
Why might not his ownership be pleaded in reply, for instance, 
to uti possidetis ? An exceptio iusti dominii would have served 
the purpose, and under such a plea he would have had to prove 
his title just as he would in the vindication No doubt the 
explanation is historical. It may be due to a well-knovm 
characteristic of Roman procedure. Possession and dominitim 
are distinct things, and the Romans did not like mixing up 
two distinct issues in one formula. It was this, for instance, 
which made them so reluctant to admit set-off (compensatio) 
and led them, in classical times, to drive the parties to mutuae 
petitionee, even where the claims arose out of the same matter^ 
But the application of this solution to the present problem is 
no more than conjecture. 

i €.g., D. 48. 16. * D. 17. l.9H.rr. 
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diviiumii, 256 

Inomeorii, 148, 179, 184 

ordhUs, 269, 288 

MfMNiotumit, 142 
Bona adveiUUia, 118, 194 
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Boncrtm emptio^ 78, 199, 864, 890 fgg. 
BanoruM po$$e$no, 74, 169, 198 tgg. 

appUoafion, 206, 228 

eofUra tabnUu^ 146 tgg., 164, 199, 
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Cofitiifietiiii, 168 
CoRfon^lnca, 187 
CofworKiMi, 879 

CMMtilMtlHN, 967 
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890, 896 
Meetto dammaH^ 8tf 

Harriage, 28fog. 

olTil, 80 

reatriotiona, 82 
Jfotrimonttim iurU eivUu, iwrU pan- 

ttuffi, 81 
If eaenre of damages in DamiMMi, 816 

in Jfiitirta, 819 
jrfmM petiUo, 868 
MiMtio in poMeB9um£Wh 181, 868, 878, 

891, 898, 402, 408 
Mistake, 287««9. 

as to identity of parties, 288 



Mirtaka as to idantilgr of Mbfaal, 
as to Datare of sot, 287 
in transfer of proper^, 108 
of status, 26 

Jfedw in kfaqr, 168 

Mora, 800 

Jfortif eowa ctgfio^ 168 
eoHM donatio, 101. 104 

MtttMM jMlMaiMt, 410 

JfnHNHn, 282, 288, 808 

AoHmrfit ok H go H o, 288 9fq» 
Nators of transaetion, mistahs, 
jraHfa, 292, 886 
NeeeaariMi kerm, 140 
N^olionaii gmUo, 214, 804 

of tntor, 68 
Nnw pro parte Ctttalvff, 162 
Newmm, 224, 288«f«., 286, 842 
NfjHsohifio, 886 
NonHain idmm, 268, 260 
Non*manifest theft, 818 
NooaHo, 108, 226, 264, 299, 876 
NoMn eapui ufiriimr, 121, U4tf 
Nonl liaUUty, 226, 228, 884 

death of domimt, 884 

death of slave, 884 

natore of, 826 

snnander, 41 
Nmme wp ai io^ 97, 288 
N^g^tiae, 86 

latlae, fion iu»tae^ 81 

Oath, 861 

OUtMo mHm, 86 

Obligation 224 $qq., 887 
aeto of third party, 227 
tiHV civtit tompfobtttaf 889 
aonoivrui, 238 



fuoH em coatraUUt 803 tf f . 

transfer, 226 
Oecypatio, 88, 84, 161 
Q^iton iudiHi, 861, MKI 

0p9 et eoiwiiio, 812 
O^Mning of snooeasion, 187 
OfM, 181 

Order in BoiiorM« poueuio^ 189 
Ordo iadieioram, 874 
Ownership, 64, 81 
by peregrines, 74 

Paet, defenoe in deliot, 882 
Pastum anHekreii9, 248 

eofilifiiniM, 298 

dUpUeetUiaet 278 

4s mm fftfiufe, 297 
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JIdmcUts, 286 
<» mi| 964, i96 

sroftofiann, lefltfiwi, ttOi tt9» SI7» 

Porvfu mawmmiiior, 60* 191 
Part le^MMS 168 
PftHif* MUdtfity, 969 
PW«r ioKteHiw, 181, 167 
Patria poU$tat^ 44 

PMnUwih 18, 196 

eattrvNM Mid fnofi Mflmiii, 118, 
180, 160, 194 
Psoftl ftflttonti 807 
PirsgHmi, 74, 108, 176 
Pericuhm rti, 971 «m. 
PcnmKotio, 989, 964, 968 
PttpetnitiM under JniliniMi, 189 
Ptmmt^ Jletm, 14, 16, 196 
PanoDAl natm of oWfolto. 996 

8«rTitiid«s, 111, 114 
Pentmm HN^iilcKt, 14 
BntoiM in viaftiit, oonteMli ligr, 880 

Things, Aotions, 5§qq^ 
P«non, what ii, 16 
Pigmu, 8, 89, 97; ftsd lee Pladgt 
Ptgncrii capio^ 8Mf9f. 
Pladgt, 68, 941«9f.s ftadits P^niHi 
PkdgM, Mtio >rfi, 810 

nozftl liability, tt8 
Pte fttMo, 868, 880tfff. 

PflfUllIt JtOMMMIf, 66 

Podtion of AMt, 149 
PotMifio, 76 m., 81 tf^ 87 

n fact, n ri^l, 80 

aoqniaitloii throogh ilftvis, eiff., 119 

hf ktndUtm, 198 

ebtfUf, 78 

Uirt$, 61, 77 

in xdalion to ownenhip^ 81 

na»itnM$t 77, 79 
PoManoiy oiniina, nlM of tllK 9911^ 
410 

in tawUotiS 76, 81, 900. 808«fff. 

Pottumi^ 164 §qq, 

aUeni, 176, 179 

praetmriti, 918, 990 
PdCMlM, in nbHioB lo nonl HaMlity, 

889 
PoHarii mmimti§, 68 
IVvMdet, 967 
PratUgaMmm^ 161, 169 
PrasBcripta virbOy 968, 966 
Pfwt9tvi§iHo l w0 i itufitHtm 99 

/TV otflore, 868 



FfeMloffinn oWtgitinni, 998, 980 

ownenhip, 912 

wiU, 184, 916 
PrteaHum^ 966, 991 
J ^ d jp M W ytocttg, 11 
.Mvota fisff CaetaHtt 66 
Prwmrwior, 19, 116, 117, 989, 886 

oiiKlMn, 966 

in fwn raam, 996, 981, 996 
Prodipi, 66 
Pro ih«f«d0 guHo, 149 
ProldUtoiy intddloU, 697ffa. 
PnmUHo ad diem, 947 
Pro warU teftaMf , 187 
ProTindal land, 78 
Prndrntef, 11 
Pn6Ueafi<, 840 m. 
Pablio ways, 808 
PupiUmrU MiftfliCMKo, 146 
PatatiYe emita in fradiHa, 87, 91 

MUM in MMo^pIo^ 90«ff. 

QnaM htindUaUm, 899 
QiMfta Ffelddia, 177 

PMattana, 11^ 
Qoan^oonteaet, 996, 809 iff., 871 

dalial, 891 

patron, 00 

potMMion, 61, 77 

papillaiy miNtitotloB, 147 

traditia, ^^!SSr 

Querela iw^/kioH tmUmenU, 180, 
160 m. 
under Novell, 168 
Quod ie^ofenoa, 909, 918 
QMontm 6(monciR,206,908«ff ., 918ff a., 
991, 299, 898, 410 

Biopina, 814, 889 

jMaj»erewda€ poMfMianif mum, 899 

Begiatered li^Tpotliee, 944 

RegftdA Gatoniana, 168 f^f. 

ite^iilM, 6 

B^mmiaipatiOt 84, 86 

BemediM of legatee, 178 

ileia mm Ufmert, 861, 869 

Benoneialion of •otUtoB, 980 

B^plUnMo, 874, 876 

Bi^reeentation, 996, 896^ 888, 887 

in litigation, 886199. 

in tranefer of property, 116 
Bepndiation of Bamomm potuuio, 906 
Buce$9io iudicH, 880, 806 
Bi$ eorporaUi, inearpordUi, 60^ 81, 88, 

JBef , what ii, 69 
judhata^ 888 
MMcijrf, 66, 74, 76, 118, 968 
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mOXmM, 161 
BasolntiTo oonditioiii, 878 
RupcmMa jmulmltiMi, 11 
ReMtiMilo in imitgrwrn^ 49, SVft 

898, 896 
Beititatory interdieto, 897 
Baitrietiont on adro^ilioii, 87 

on maniage, 82 
Bflttriottfe ooTonanti in tnuute 

property, 106 
iteflnaUM p onmai m U emiM, 896 
JBevoeatJo, 884 
Berooation of wUl, 189 
Biffhto 1m8 than domMMR, 61 
B^toy, 814, 888 
Bostio aenritades, 118 
Batilian /omuilae, 864, 891 



Sacra, 85, 87, 40 
SocroaientiMi, 848 agg., 866 
Bale, 966 Mg. 

damage oefora eontrael made, 878 

defeets, 870 

dntiee of Tendor, 866 

oUigattona of third partlea, 878 

of ^Tee, reatriotife covenaata, 109 

reaolatiTe conditiona, 878 

riak, 271 

mlee aa to price, 867 

anbjeota of, 869 

warrantieB, 869 

writing, 874 
£Ea<iKlatio de ra<o, 888 

iudicatwm toM^ 888 
Beheme of Inatitntee, 4 ag^. 

Booroe, 5 
Seientia doming 119, 886 
Seoondazy interdieta, 406 
Beeored ereditora, 891 
BeenritT in litigation, 886 
Belf-saie into bondage, 48 
Semtl \ere$ §emper hem, 187 
SenatuieomuUum Clandianmn, 80 

Largiannm, 197 

Maoedoniannm, 894, 866 

Neroniannm, 168 

Orphitianom, 189 fgf., 800 

Pegaaianam, 175 fg. 

TertaUianiun, 189 fgg., 800 

Trebelliannm, 175 $qq.t 806 

Yelleianam, 869 
SmUiKtiae et opinJoiMf , 18 
Beqneetratio, 240 
Strvi comiplio^ 815 
Benritndea, 61, 110 #99. 

creation, 106, 246 

hiatoiy, 111 

loaa by non-oae, 115 



8€nm A^rvMarfot, 186 a^f., 169 
aa witneaa, 187 
jNiMteiM, 19 

JNMIUM, 17, 81 

aina doeinio, 17» 111 

ntif nt i aiaw f eaiptiia, 878 
Bet off, 881 9qq. 
Bettlementa, inUr vieoi, 199 
Single interdieta, prooedmne, 899 aff. 
Blave, acqniaition of obUgatioii tbioogh, 
888 

a peonon, 16 

contract of, 886 

delict of; 881 

family tiea, 80 

in commerce, 18 

initsria to, 880 

ifutOutto of, 144 
BlaTCiy by birth, 80 

nature of, 17 
SoeUUu, 366, 876«99.» 898 

corporate, 880 

death of foctuf , 878 

omftticm bonontm, 104, 878 aff. 

veeUgaKi^ 878, 280 

aharea, 277 
SodaUeia, 61 
SoUdarily, 849 9qq. 
SoUdi eapaeUoM, 157, 160 
86km pro9ineial€, 66, 78, 74 
Solutio, 899 

fiMtitiMi won fvpatare, 804 
Bonroea of Law, order in Oaloa, 10 tf . 
SpaUtm deUbertmdi, 148, 184, 187, 

819, 228 
Speeificatio, 88, 84 
Specific performanoe, 860 
Ajpoano UgUima€ pcwtit, 845 
SpoHiUma, 211, 846, 896, 408t9f. 
Spmuor, 258, 897 
StahulariuBf 898 
Stataa, 14 
iSfetpulatio, 244 9qq., 260, 869, 887 

Aqniliana, 801 

ad diem. 847 

for third peraon, 847 ag. 

habere lieere^ 870 

partii ei pro parte, 176 

poet mortem, 249 

praepoetere eonetpto, 248 
SMeta tmUeto, 854, 866 19., 888 
Stricti iurie actio, 847 
SubeHtuHo, 148, 146, 147, 156 
Sueeeeeio graduum, 186 
Bncoeaaion, 87 

of QentOee, 186 

of grmndofaildran through dao^itan, 
192 

of emame^aH, 216 
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SiMoeMion on death, 1S4 iff. 

on intastM^, 188 iff. 

lo JUiMrfamiHai, 198 ff f. 

lo freednuua, 106 fff ., »0 

lo women, 189, 199 

nnder the NoTele, 198 
Sueceirio ordimim, 180 
8yi heredn, 140, 148, 149, 162, 154 

jOmm^vAma* fill 

BnperYening impoedbility, 987 
Surety, 967 «f f ., 989, 997 
SoryiTing elaewcftl teste, 9 

To&KiaHicf, 946 

Tadt oonditione in tnnete of pro- 
perty, 107 

hjpothee, 944 
TaxaHo, 869, 868, 886 
Teetwnentaiy tatore, 60 
TMfamMit /aetio, 180, 186 ef., 141, 

166, 179, 174, 176 
Ttitam€n»Mm deftilnliMi, 168 

m eoMttiif , 188 

tn proeiflictu, 188 

fiTitimi, 168 

iiM{^l6tonim, 160 iff. 

fupUKm^ 168 
Theoriee of eofitU demUmMo^ 47 

of poeeeaeion, 78 
ThetavTi inoentio, 84 
Thing, definition, 69 
Third persons, eoqnieitionthrongh, 894 
Threefold elaarifications, 888 
Tignum fkrUvumf 86 
Time limit in Bimorum posfeMto, 904 
Title in poeeeeeory eUims, 999 
Traditio, 79, 74, 84, 86 «f f ., 107 

bnvi momi, 86^ 108, 108, 949 

eonditione, 88 

kmga matm, 86, 108, 108 

mietftke, 87 

patfttiTe eauM, 87, 91 
Tnuiafer of iura in rem bjmen agree- 
ment, 103 «f f . 
Traniitio in plXew^ 89, 49 
T^onMmplto, 960 
Tripartite will, 184 tf . 
Triple sale, 87 



Tniflt, 97 

Turn qfum es famiUa, 901 
Twrpii penona, 161, 169 
Tviiela, 40, 49 iff. 

ee$$ieia^ 99 

of children of parem mamitiiiitor, 61 

of women, 64 

▼arietiee, 49 
Tutor^ obligation of, 806 
TwelTO Tables, 40, 60, 69, 194, 148, 
186, 186, 189, 196, 990, 996, 960, 
806, 819, 899, 881, 889, 849, 896 

TJlpian on iui naimraU, 9 
Unde m, 409 
Univtrntai iurii, 69, 190 
Dwtoefttlatet, 66 
Urban serritodee, 118 
Utueapio, 68, 71, 89, 84, 88 

banajldei, 89 

ivtia eatua, 80 

pro donatOf 90 

pro emptore^ 89 

pro herede, 908 

pntatiTe cotwa, 90 ff . 
Usofroct, 111 «f f . 

as pan dominiit 119 

nozal liabiHty, 888 
Uti ex legibui, 908 

poeeidetU, 68, 941, 896, 808, 404, 
406, 410 
Vtrvhi, 941, 896, 808, 404, 406 

Fodef , 967 

Variae eattearum /Igurae, 808, 891 

Vereio in rem domint, 897 

Ftttdsx 890 

Vindieatio, 78, 76, 876 

Vindieiae, 848 

Vie ex eoftv^ndi, 406 

Voeatio in trihuhm, 880 

Voluntariue p roeu r aUtr^ 886 

Vulgarie evbetihOio, 146 

Wills, 199 iff. 
VnXi^ rerooation, 169 
Witnesses in wills, 181, 189 
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